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Executive Summary

Executive Summary

The United States has faced an ongoing and increasing threat from
harmful invasive alien species (pests and pathogens) found in the solid
wood packaging material (WPM) that accompanies shipments in
international trade. Coping with the risks posed by these pest and disease
organisms has become an increasingly important issue for most countries
as international trade expands. The dynamic nature of international trade
and our increasing knowledge of the pest and pathogen risks associated
with WPM make it important for the U.S. Department of Agriculture
(USDA) Animal and Plant Health Inspection Service (APHIS) to continue
to review and consider additional changes to the regulations, as needed.
The final environmental impact statement (FEIS) was prepared in August
2003 for the present WPM regulations. This supplement to the WPM
FEIS refines APHIS’ previous quantitative analysis of the expected
environmental impact associated with international compliance with
APHIS’ current WPM regulations.

The final rule for importation of WPM (September 16, 2004, 69 Federal
Register (FR) 55719, Docket No. 02—-032-3) was promulgated to provide
APHIS with a means to lower the pest risk associated with WPM
worldwide in a timely manner. The rule was developed within the
framework of international agreements to which the United States is a
party. Although interceptions of invasive species in WPM from China and
Hong Kong decreased subsequent to the promulgation of the China
Interim Rule (September 18, 1998, 63 FR 50099, Docket No. 98-087-1;
amended December 17, 1998, 63 FR 69539, Docket No. 98-087-4),
interceptions from other parts of the world continued to rise. Serious
environmental and economic threats posed from untreated WPM imparted
a degree of urgency to the rulemaking process. The mitigation strategy
provided by the International Plant Protection Convention’s (IPPC)
“Guidelines for Regulating Wood Packaging Material in International
Trade” (International Standards for Phytosanitary Measures Number 15
(ISPM 15)) set an effective standard that was uniform and equitable to all
nations.

The draft environmental impact statement (DEIS) and FEIS for WPM
were published in October, 2002 and August, 2003, respectively. One
concern voiced during the comment process was over environmental risks
associated with the usage of the fumigant, methyl bromide, as a treatment
to mitigate pest risks. Of particular concern was the potential of methyl
bromide to deplete the atmosphere’s ozone layer. Since no countries were
yet obligated to comply with ISPM 15 guidelines at the time of
preparation of the WPM FEIS, APHIS lacked quantitative data about
actual worldwide usage of methyl bromide for this purpose.



Regulations promulgated by the Council on Environmental Quality (CEQ)
pursuant to the National Environmental Policy Act of 1969 (NEPA)
provide that agencies may prepare supplements to a final EIS whenever
“the agency determines that the purposes of the Act will be furthered by
doing so.” This supplement to the WPM FEIS focuses on preparing a
more accurate methyl bromide estimate to ensure that the NEPA
documentation adequately informs the decisionmaker and the public about
the anticipated environmental impact of the WPM regulation. Since the
promulgation of WPM regulations by many countries to meet the ISPM 15
guidelines, actual information is now available about how exporters in
many countries comply with these regulations. The specific information
now available regarding how exporters in different countries actually
comply with ISPM 15 is new information that is relevant to environmental
concerns and bears upon the analysis of potential impacts of the actions
associated with APHIS’ wood packaging rule. Therefore, this specific
information is used in this supplement to the WPM FEIS to refine the
methyl bromide use estimates provided in the FEIS. This supplementation
will allow our analysis to more completely and accurately reflect the
compliance that is occurring and the potential environmental impacts
associated with that compliance.

The quantitative range for the refined methyl bromide use estimate (822 to
2,351 metric tons (MT) per year) is more narrow than the range
determined in the WPM FEIS (384 to 4,630 MT per year), but it is
encompassed within the range of the estimate from the WPM FEIS.
Although the refined estimates determined for this supplement more
accurately portray the range of methyl bromide used for ISPM 15
compliance than previous estimates, the dynamic nature of trade and
compliance with trade-related regulations result in the ongoing need for
review because this information reflects only the most recent information
received. The availability of information about compliance by exporters
in some countries is still lacking and, for these countries, this supplement
applies conservative assumptions designed to err in favor of
overestimating their methyl bromide usage. Through agreement with the
provisions of the 1987 Montreal Protocol on Substances that Deplete the
Ozone Layer, many countries are gradually phasing out the uses of methyl
bromide for which alternatives exist, including those uses for WPM.
However, methyl bromide for quarantine and preshipment (QPS), as well
as for critical uses, is expected to be needed for an extended period of
time, such that review of the use of WPM is anticipated to continue at
APHIS to ensure that future allotments do not exceed present projections.

Any future selection of alternatives, other than those presently enforced by
APHIS; will depend upon changes in world trade and those international
agreements related to world trade within which the agency must work.
The scientific, economic, and logistical data are not yet adequate to
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support a comprehensive risk reduction program or a phaseout of WPM to
substitute packaging material, but the dynamic nature of trade and
phytosanitary regulations may influence further development of the risk-
reducing strategies involved in these alternatives. It is conceivable that
future phytosanitary guidelines negotiated under the IPPC could provide
the framework for further mitigating pest or pathogen risk through
additional limitations on packaging materials. In the meantime, APHIS
must continue to address the phytosanitary risks by reducing the threat of
invasive species in a manner that promotes the harmonization of
international regulatory efforts and the facilitation of trade.
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I. Introduction

. Introduction

A. Background

With the continual increase of worldwide trade, there has been a concern
for an increasing threat from harmful invasive alien species (pests and
pathogens) detected on materials used for trade. Specifically, these
harmful invasive alien species have been detected on solid wood
packaging material (WPM) that accompanies shipments in international
trade. Wooden pallets, crating, and dunnage can harbor environmentally
and economically harmful species that use the wood as host material, feed
upon it, or hitch a ride on it. It is the role of the U.S. Department of
Agriculture (USDA), Animal and Plant Health Inspection Service
(APHIS) to protect against harmful invasive alien species and to safely
facilitate trade. The regulations in 7 Code of Federal Regulations (CFR)
319.40-1 through 319.40-11 contain provisions to mitigate plant pest
risks presented by the importation of logs, lumber, or other
unmanufactured wood articles.

The regulations restrict the importation of many types of wood articles
including wood packaging material such as pallets, crates, boxes, and
pieces of wood used to support or brace cargo. On September 16, 2005, a
rule was implemented to enforce the USDA-APHIS import regulation for
WPM (see appendix D). The 2004 final rulemaking requires WPM, such
as pallets, crates, and boxes, used in international trade to support or brace
cargo, to be treated to prevent the introduction of harmful insects to U.S.
agriculture and to natural, cultivated, and urban forest resources.

WPM is often reused, recycled, or remanufactured. The implementation
of the final rule published on September 16, 2004, enabled companies to
use WPM that complies with ISPM 15 guidelines promulgated by the
International Plant Protection Convention (IPPC) for import and export
purposes. Using WPM that has been treated and marked, in accordance
with the International Standards for Phytosanitary Measures Number 15
(ISPM 15) guidelines, assures the receiving country that the WPM present
within a shipment has been treated.

B. Historical Perspective

Forest ecosystem diversity, function, and productivity have been
dramatically altered by the introduction of exotic insects and pathogens.
Historically, outbreaks of the Asian longhorned beetle, (Anoplophora
glabripennis (Motschulsky)), pine shoot beetle, (Tomicus piniperda (L.)),
and the emerald ash borer, (Agrilus planipennis (Fairmaire)) have been



traced to importations of WPM. The brief history of introduction into the
United States for Asian longhorned beetle, pine shoot beetle, and emerald
ash borer follows below.

e Asian longhorned beetle (ALB) is a native of China and was first
found in the United States 1996 in New York City and Amityville,
NY (on Long Island). Since then it has been found in Chicago,
Summit, and Addison, Illinois. Scientists believe that the beetle
entered the United States via wooden crates and pallets used in
shipping cargo from China. The only way to get rid of ALB is to
cut down, chip, and burn the infested trees. Since 1996, more than
3,000 trees have been destroyed to eradicate this pest in New York
and Illinois (USDA, APHIS, 2006a).

e Pine shoot beetle (PSB) was discovered at a Christmas tree farm
near Cleveland, Ohio, in July 1992. The only previous U.S.
infestation of PSB occurred in New Jersey in 1913. It is believed
that PSB was probably introduced into the United States in 1992
by foreign ships carrying PSB-infested wood as dunnage (USDA,
APHIS, 2002c). Since the 1992 introduction, PSB has been
detected in 16 States. Quarantines have been established in those
States to restrict the movement of regulated articles in order to
prevent the artificial spread of PSB.

e Emerald ash borer (EAB) was identified as the causative agent in
ash tree mortality and decline in Detroit, Michigan. EAB was
unknown in North America until June, 2002. Since 2002, EAB has
established infestations in Michigan, Ohio, Indiana, Illinois, and
Maryland. Quarantines have been established in those States
which have become infested with EAB. Under the quarantine, ash
trees, branches, logs, and firewood are prohibited from movement
from affected counties (USDA, APHIS, 2006b).

Following APHIS’ confirmation of these and other pest risks associated
with WPM, mitigating measures, risk analyses, and environmental
analyses were developed to assist decisionmakers about how best to
protect U.S. forests from such pest risks. Environmental analyses for
those rulemakings were necessary to address the potential environmental
impacts associated with the implementation of each rulemaking. The
treatment of WPM, specifically, the options of heat treatment and methyl
bromide fumigation, were assessed to consider potential impacts to the
human environment, including public health. Of importance in regard to
methyl bromide fumigations is its capacity to damage the atmosphere’s
ozone layer.

I. Introduction
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The WPM FEIS assessed the methyl bromide treatments for WPM and the
potential environmental impacts of such compliance. In addition, the
FEIS and supplemental environmental impact statement (SEIS) entitled
“Importation of Logs, Lumber, and Other Unmanufactured Wood
Articles,” (USDA, APHIS, 1998a), the environmental assessment (EA) for
the China Interim Rule (USDA, APHIS, 1998b), and the FEIS entitled,
“Rule for the Importation of Unmanufactured Wood Articles From
Mexico, With Consideration for Cumulative Impact of Methyl Bromide
Use” (USDA, APHIS, 2002a), also included analysis of methyl bromide
usage and its impact to the environment.

C. Relationship to the Rulemaking Process

This supplement to the WPM FEIS provides additional information for the
decisionmaker to determine whether the previous decision to amend the
regulations regarding importation of WPM should remain in force as is or
whether further changes should be promulgated through the rulemaking
process at this time. This determination will be published in a Record of
Decision (ROD) in the Federal Register after completion of the final SEIS.
The Environmental Protection Agency (EPA) prepared a notice of
availability of the draft SEIS which included provisions for a public
comment period from March 9 to April 23, 2007 (March 9, 2007, 72 FR
10749, Docket No. ER-FRL-6684-7). Interested parties requested that
APHIS extend the comment period to provide additional time for technical
review, and APHIS granted an extension of the comment period until June
25, 2007 (May 25, 2007, 72 FR 29294, Docket No. APHIS-2006-0152).
APHIS received a total of four public comments on the draft SEIS. Those
comments are presented and the substantive issues from those comments
are addressed in appendix A. Any substantive comments on the final
SEIS received by APHIS up to 30 days after publication by EPA of the
notice of availability in the Federal Register will be considered before
publication of the ROD (40 CFR 1506.10(b)(2)).

Although there have been treatments for wood pests for many years, there
was no programmatic effort to mitigate the associated pest risks of WPM
until the China Interim Rule in 1998. This rule consisted of two separate
notices (September 18, 1998, 63 FR 50099, Docket No. 98-087-1 and an
amendment on December 17, 1998, 63 FR 69539, Docket No. 98-087-4).
The rule was promulgated to readily respond to the rapidly increasing pest
risks to wood traced to importations of WPM from China and Hong Kong.
The interim rule provided very little phase-in time due to the serious
nature of the pest risks and the immediate need for mitigation of those
risks. The EA for the China Interim Rule (USDA, APHIS, 1998b) was
published in September, 1998. The lack of a phase-in period was
recognized in this EA prepared for the rule by applying the presumption
that all imported WPM from China and Hong Kong would be fumigated



after loading. Although this approach for estimation of methyl bromide
usage was known to be conservatively high, initially it was not considered
to be outside the possible range of application. It was recognized that
some heat treatment and more conservative usage of methyl bromide
(treatment of WPM before loading) were anticipated in, at least, the long-
term, but the lack of historical data about actual compliance prevented
calculation of a refined estimate of methyl bromide usage in the treatment
of WPM to be imported from China and Hong Kong to the United States.

Although the interceptions of invasive species in WPM from China and
Hong Kong decreased subsequent to promulgation of the China Interim
Rule, interceptions on WPM from other parts of the world continued to
rise. It was clear that the pest risk from these locations would also need to
be mitigated. Concurrent with APHIS’ deliberations on potential
regulatory options to address the pest risk from WPM from other
countries, the international community, through the IPPC, became aware
of the pests associated with WPM and began to consider comparable
approaches to alleviate pest risks associated with international trade. This
international effort to address pest risks ultimately resulted in the
guidelines negotiated for regulating WPM in international trade that were
published by the IPPC Secretariat (2002) in ISPM 15. The international
negotiations and revisions of these guidelines are expected to continue.

APHIS recognized that the ISPM 15 guidelines provided a firm basis for
amendments to our regulations and, consequently, APHIS promulgated a
final rule that established regulations for importation of WPM that were
consistent with those guidelines negotiated in ISPM 15. APHIS’ final rule
on Importation of Wood Packaging Material was published on September
16, 2004 (69 FR 55719, Docket No. 02-032-3), and was designed to
provide mitigations for the potential pest risks from importation of WPM
worldwide (see appendix D). The regulations established by this final rule
replaced those regulations promulgated under the China Interim Rule.

Unlike the regulations imposed by the China Interim Rule, those countries
whose WPM was subject to importation requirements under the final
WPM rule were aware of the pending change in regulations and were
provided a phase-in period for compliance with those changes. This
phase-in period ensured that importers had time to prepare for the
regulatory treatments of WPM. Concurrent to this phase-in period, there
were decreases in methyl bromide (phaseout) for many usages that were
regulated under the Montreal Protocol. Although guarantine treatments
(including those for WPM) were not directly subject to phaseout under
this international agreement, many countries began to work on alternate
treatments for fumigation with methyl bromide (such as heat treatment of
WPM) and some were permitting only heat treatment for WPM. Although
there were many factors that contributed to the estimates of methyl
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bromide usage in the FEIS, the presumption that methyl bromide
treatments of WPM would always be applied after the WPM was loaded
with cargo did not realistically reflect actual usage. The estimates of
methyl bromide usage for alternatives presented in the FEIS for
Importation of Solid Wood Packing Material (USDA, APHIS, 2003)
sought to make allowance for methods, such as heat treatment and
fumigation of methyl bromide, prior to loading with cargo. The
characterization of compliance was, however, incomplete in that most
countries, at that time, had not yet established their requirements for
compliance with regulations of transported WPM. Much of this
supplement to the FEIS examines how countries have actually complied
with WPM regulations since and, based on that examination, seeks to
refine APHIS’ early estimates of methyl bromide usage to more accurately
reflect actual release from fumigation treatments of WPM.

The overall worldwide usage of methyl bromide continues to decline as
the phaseout requirements of the Montreal Protocol are met by those
countries that are signatories to this international agreement. The
worldwide consumption of methyl bromide was 63,960 MT in 1996
compared to 36,866 MT in 2005 (United Nations Environment
Programme (UNEP), (Methyl Bromide Technical Options Committee
(MBTOC), 2007). This 42 percent reduction in usage of methyl bromide
relates almost exclusively to compliance with the phaseout requirements
of the Montreal Protocol. It is known that some countries (most notably
China) have increased their overall usage of methyl bromide, but those
increases by individual countries have not changed the overall worldwide
trend towards reduction in usage of methyl bromide. Even China has
committed to reduce emissions of methyl bromide from fumigations
(UNEP, 2003; Beijing Times, 2003; Mercado, 1999). The impetus for
permitting fumigation of WPM with methyl bromide in the final WPM
rule was to provide an economical means of compliance for those
developing countries with limited resources to ensure their ability to
export products loaded on WPM to the United States. This approach also
ensured that other countries would accept product shipments from the
United States that meet the ISPM 15 guidelines.

In accordance with applicable international agreements, APHIS does
consider changes in its regulations governing phytosanitary issues in trade
if those measures are transparent, technically justified, and no more
restrictive of trade than necessary to achieve an appropriate level of
phytosanitary protection. This ensures that any changes in our regulations
adhere to principles of the IPPC. Should it become evident that the usage
of methyl bromide fumigation in the treatment of WPM is no longer
needed by developing countries in order to meet phytosanitary
requirements (due to increased availability of substitute packaging
materials and other treatment measures in all affected countries), and that



the elimination of methyl bromide fumigation is “not more trade
restrictive than required to achieve [an] appropriate level of sanitary or
phytosanitary protection,” as is specified by provisions of the agreement
on the application of sanitary and phytosanitary measures (SPS
agreement) of the World Trade Organization (WTQ), then APHIS will
consider further rulemaking for WPM. Presently, the usage of heat
treatment of WPM is the only equivalent to fumigation with methyl
bromide for shippers who depend upon WPM. The continuing phaseout
of methyl bromide favors expanded usage of heat treatment of WPM. It is
also possible, over time, that market forces may favor expanded use of
substitute packaging materials such that methyl bromide fumigation of
WPM may not be needed to ensure the unrestricted flow of trade.
However, present trade heavily depends upon WPM, and fumigation with
methyl bromide remains important enough for the shipping industry of
some countries that circumstances do not justify immediate elimination of
this treatment measure. Therefore, APHIS will continue to monitor and
review trade conditions to determine if there is any need for further
rulemaking.

International guidelines, such as ISPM 15, are subject to ongoing review
and negotiation among the contracting parties to the IPPC. Changes to
those guidelines do not necessarily require APHIS to promulgate rule
changes, but any changes in phytosanitary requirements that APHIS
intends to enforce on the shipping industry would require revisions to the
present regulations. Various negotiations to amend certain aspects of the
ISPM 15 guidelines are in the process of review by IPPC contracting
parties. APHIS monitors these negotiations for potential substantive
changes that could result in the need for further rulemaking. Changes to
the IPPC guidelines could also require environmental documentation to
address the National Environmental Policy Act of 1969 (NEPA) issues
associated with those anticipated rule changes. In particular, there has
been some concern by IPPC contracting parties that the initial methyl
bromide treatment schedule for WPM did not achieve the desired
reduction in pest risk. Any changes in application rate would certainly
require supplemental environmental documentation. Other potential
treatment changes would need to be reviewed to determine whether they
would result in any changes in environmental effects.

Since the initial methyl bromide fumigation treatment schedule of Annex |
of ISPM 15 (IPPC, 2006), there has been one revision approved by the
IPPC (FAOQ, 2006). This revision does not propose any changes in the
dosage for specific temperatures; however, the proposed minimum
concentrations of methyl bromide within the fumigation enclosure need to
remain elevated for longer durations of time. The lack of change in
dosage or rate indicates that methyl bromide usage would not increase.
The revised treatment schedules are designed to eliminate pest risk
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without the need for additional usage of methyl bromide. More recently,
APHIS proposed an interim rule to amend the wood packaging regulations
to reflect the revisions to the treatment schedule (June 1, 2007, 72 FR
30460, Docket No. APHIS-2006-0129). Recent review of this change in
the treatment schedule indicates that retention of methyl bromide for these
longer durations of time can be achieved with adherence to best practices;
however, anecdotal evidence suggests that some fumigators are increasing
the initial charge of methyl bromide to compensate for potential leakage to
ensure adequate concentrations without the need to retreat or top up
concentrations during the fumigation (page 291 of UNEP, MBTOC,
2007). Although the revised schedule does not require more usage and
any adjustments to our methyl bromide usage estimates, APHIS will
continue to keep track of such revisions to ISPM 15 and review the
potential environmental impacts.

D. Summary of the Final Environmental Impact
Statement

The WPM FEIS (USDA, APHIS, 2003) was prepared in order to consider
the potential environmental impacts of the proposal and alternatives, in
accordance with NEPA and the Council on Environmental Quality’s
(CEQ) Regulations for Implementing the Procedural Provisions of the
NEPA. The findings of that document are incorporated by reference in
this SEIS and are summarized below. Alternatives considered within the
FEIS included (1) no action (no change in the current regulation),

(2) extend the treatments in the China Interim Rule to all countries,

(3) adoption of the IPPC “Guidelines for Regulating Wood Packaging
Material in International Trade” (the proposed alternative), (4) a
comprehensive risk reduction program, and (5) substitute packaging
materials only. Each alternative contains an array of component control
methods.

Although each alternative (excluding no action) was determined to have
the potential to lower pest risk associated with WPM, each alternative
(including no action) has the potential for adverse environmental
consequences. Under NEPA, those consequences are the aggregate of
their individual effectivenesses (efficacies) and the direct and indirect
impacts (including cumulative impacts) of their component control
methods. The no action alternative would result in the greatest degree of
risk from invasive species, with impacts from component control methods
that would be expected to increase as international trade increases.

Extension of the treatments, in the China Interim Rule, to all countries
would substantially reduce the pest risk from invasive species, but would
have the greatest potential for adverse environmental impact from its
component control methods. Adoption of the IPPC guidelines also would
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provide substantial reduction of pest risk, with substantial environmental
impact from its component control methods.

A comprehensive risk reduction program could provide substantial
reduction of pest risk, with variable impact from its component control
methods, depending upon which methods were selected. It is not feasible
to design different combinations of methods for compliance of various
countries, at present. Further, based upon the prevalence of pests within
those countries, a determinative process to support such a practice would
not be scientifically or economically practical. For the comprehensive risk
reduction program alternative to be practical and worthy of detailed
consideration by APHIS, the array of approved treatments for this
alternative would have to be universally applicable and available equally
to all countries.

Substitute packing materials only (prohibition of WPM), as suggested in
the FEIS, would achieve the greatest reduction of pest risk with the least
environmental impact from its component control methods, but would
generate some impacts from the manufacturing process. The capability of
industry to tool up to manufacture and switch to substitute packaging
materials for such large shipping volumes would limit the feasibility or
implementation of a switch over. At present, the increased cost of
substitute packaging materials relative to WPM and limited application of
substitute packaging materials to niche markets do not provide the
flexibility needed to fulfill the global trade needs.

The potentially affected environment for the proposed action, as discussed
in the FEIS, includes the United States (confronted with threats to its
agricultural and environmental ecosystems), the other nations (which
would sustain environmental impacts because of measures required by
U.S. import requirements), and the Global Commons (which also could
sustain environmental impacts because of measures required by U.S.
import requirements). Of particular concern is the potential effect of
increased use of the fumigant methyl bromide, a chemical that has the
capacity to damage the atmosphere’s ozone layer. The stratospheric ozone
layer shields life on our planet from the harmful effects of ultraviolet
radiation. The potential impact from increased usage of methyl bromide is
mitigated by the availability of other treatments for WPM, the availability
of other packaging materials, and the phaseout of many uses of ozone-
depleting chemicals (including methyl bromide other than those critical
uses and quarantine and preshipment (QPS) uses that are presently
exempted).

The rationale to adopt the IPPC guidelines, rather than selecting one of the
other alternatives, involved a number of factors. First, the serious
environmental and economic threats imparted a degree of urgency to the
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WPM rulemaking process. Although APHIS continues to work on a long-
term resolution to the pest-risk problems associated with WPM, the
agency needed an effective mitigation strategy capable of being
implemented over the short term. Data were available to support the
effectiveness of the treatments approved under the IPPC guidelines against
many pests of concern to APHIS; however, efficacy data for other
treatment options were lacking. There were substantial logistical and
operational barriers associated with some of the alternatives, even though
they may pose less environmental impact.

APHIS remains committed to developing regulations that reduce the threat
of invasive species yet which promote the harmonization of international
mitigation efforts and the facilitation of trade. The development of new
regulations, therefore, depends upon technological progress and
international negotiations to provide an efficient mechanism for
addressing phytosanitary risks associated with WPM. Thus, the FEIS
considered environmental, economic, scientific, and social factors in an
effort to derive an appropriate and effective strategy for the regulation of
imported WPM.
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Il. Purpose and Need

The purpose of this SEIS is to reevaluate and refine estimates of methyl
bromide usage in the treatment of WPM. This document is consistent
with APHIS’ intent to further review WPM issues as more data and
information are now available. At the time that the methyl bromide
estimates in the WPM FEIS were prepared, there was uncertainty due to
the limited information available about compliance (see FEIS on pages
A-7 to A-9). Regulations promulgated by CEQ pursuant to NEPA
provide that agencies may prepare supplements to a final EIS whenever
“the agency determines that the purposes of the Act will be furthered by
doing so.” This SEIS has been prepared to refine the information
provided in the FEIS in light of new information available and intended to
provide the decisionmaker and the public with the most current
information associated with APHIS” WPM rulemaking. The refined
methyl bromide estimates presented in this SEIS will be provided to the
decisionmaker. The decisionmaker has the authority and responsibility of
reviewing the refined information and determining if and how this
information will impact the current rule. The refined information may
have any number of impacts to the current WPM rule including further
deliberation, amendments to the current rule, or no changes to the current
rule.
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lll. Environmental Impact Analysis

The focus of this SEIS is the refinement of methyl bromide estimates from
compliance with APHIS” WPM regulations. The limited available data
provided a rough predictive estimate in the FEIS. More reliable
information and more data on actual compliance have since been sought to
improve the previous estimates to more accurately reflect actual methyl
bromide usage in the treatment of WPM. Although information continues
to be collected about the treatment methods used by different countries to
comply with ISPM 15, some data gaps continue to exist and some
uncertainty remains. Quality information does exist for the compliance
treatments in some countries, but reporting in other countries is often
limited, lacking, or compiled for overall consumption purposes (not solely
for WPM treatment). There are a number of different ways that one can
quantitatively calculate the release of methyl bromide to the atmosphere
from compliance with ISPM 15. These calculations can continue to be
refined as more accurate and more complete information is received.

Reporting of overall methyl bromide usage by many countries is sparse.
The annual reporting requirements of the UNEP Secretariat for methyl
bromide have increased the overall reporting and those requirements
include a follow-up for data quality assurance. Such reporting was
reviewed for relative consistency with our findings. All international
reporting requirements relate to total methyl bromide production or
consumption including both usage for QPS and usage for non-QPS
purposes. There has been no formal reporting mechanism established for
specific QPS applications, such as treatment of WPM, until recently.
Reporting of the QPS production of methyl bromide in 2004 amounted to
10,660 MT (page 12 of UNEP, MBTOC, 2007). The amount used for
QPS treatment of wooden packing materials was determined to account
for 6.4 percent of the overall QPS usage or 679 MT. Data were, however,
not received for 16 of the 70 parties reporting non-zero consumption of
QPS methyl bromide. Reported production of methyl bromide for QPS
purposes rose from 10,660 MT in 2004 to 13,815 MT in 2005, with the
3,155 MT increase attributed by UNEP largely to implementation of ISPM
15 for treatment of WPM (UNEP, MBTOC, 2007). Other than usage by
China to comply with the China Interim Rule, there was virtually no usage
for WPM prior to 2005 when most countries promulgated WPM
regulations; therefore, this 3,155 MT would largely be attributed to
countries other than China and Hong Kong. However, the QPS reporting
to UNEP for allowances in 2005 included some changes in the use
designations from 2004. For example, some methyl bromide treatment
uses classified as critical use exemptions in the United States in 2004 were
reclassified in 2005 as QPS based upon export preshipment requirements
(EPA, OPP, 2005). The result of this reporting change was that 1,209 MT
of the methyl bromide used in the United States in 2005 classified as QPS
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would have been classified as critical use exemptions in 2004 and prior
years. This 1,209 MT increase in QPS reporting by the United States in
2005 for articles other than WPM accounts for over one-third of the total
increase in QPS cited by UNEP (3,155 MT). Such inconsistencies in
reporting make any cause-effect relationship for numerical changes
between individual years tenuous, at best. The meaning and importance of
this rough cumulative data is discussed further in this chapter in relation to
the refined estimates with the recognition that the total methyl bromide
attributed to WPM worldwide (3,155 MT and 679 MT = 3,834 MT) in
2005 (UNEP, MBTOC, 2007) may not accurately reflect actual usage for
this purpose due to reporting inconsistencies that exist.

An attempt was made in this SEIS to gather the best available information
for the majority of WPM treatments. This involved requesting compliance
information for those countries that are most heavily involved in world
trade. For those countries with reliable compliance data, quantitative
analysis was the most direct. For those countries lacking compliance data,
methyl bromide estimates were based upon projections of the highest
likely usage. For many of the larger trading countries, compliance data
was available in a form that permitted accurate estimations. Most of these
countries provided a percentage of the number of units of WPM that were
fumigated. The annual estimates in this SEIS assess only a given year in
time. Trying to account for future increases in world trade and other
external factors without clear market trends would be speculative, and no
attempt has been made to factor this into this analysis. In addition, there
are a wide range of chamber and tarpaulin enclosures that are used in
methyl bromide fumigations. Limited data are available about the relative
frequency of use of each type of fumigation enclosure; therefore,
representative fumigation methods were applied to each treatment scenario
based upon the compliance data provided by the National Plant Protection
Organization (NPPOs) contacted in each country.

Cumulative methyl bromide usage data includes those WPM treatments
associated with ISPM 15 compliance by the United States and other WPM
treatments in world trade not directly related to APHIS” WPM rule. This
includes those countries already subject to compliance treatments under
the China Interim Rule. This issue is addressed separately from other
methyl bromide usage for QPS and non-QPS purposes.

A. Early Methyl Bromide Estimates for Wood and the
China Interim Rule

Estimates of the quantities of methyl bromide released from fumigation of
wood products were first made for the EIS entitled Importation of Logs,
Lumber, and Other Unmanufactured Wood Articles (USDA, APHIS,
1998a). The methods developed for that EIS were adjusted for use in
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estimation of methyl bromide usage in the EA for China Interim Rule. A
large part of the quantitative analysis in the China Interim Rule EA
(USDA, APHIS, 1998b) was tied to the presumption that the lack of
phase-in time for Chinese exporters to prepare for compliance with the
rule would result in most, if not all, WPM being fumigated with methyl
bromide and all fumigations being conducted to WPM that was already
loaded with cargo. The capability of shippers to apply heat treatment,
wood preservative treatments, or to treat WPM by fumigation with methyl
bromide prior to cargo loading on such short notice was unknown. Thus,
the quantitative estimate for methyl bromide used in fumigation resulting
from this rule was an intentionally high projection that presumed only
fumigation of already loaded WPM.

Although it was recognized that the shipping industry in China would
gradually use other available methods, the rough estimate for methy!l
bromide usage calculated for the China Interim Rule was considered
appropriate as an initial estimate with the recognition that the projected
usage per unit of WPM would diminish as the industry compliance
strategies developed. Those early estimates disregarded issues such as
treatment availability, reuse of WPM, lack of tolerances for methyl
bromide of some agricultural commaodities, lack of compatibility of some
commaodities (e.g., leather goods and electronic parts) with methyl
bromide, and unique fumigation practices; the estimates also did not
consider the rapidly increasing trade with China in any projections. The
result was an estimate that was higher than initial actual usage by China,
but not necessarily unreasonable given the increasing trade (eightfold
increase from 1997 to 2005) that has occurred since that time. The
potential quantity of methyl bromide determined in the EA for the China
Interim Rule was estimated to range from 1,040 to 12,565 MT annually.
However, the total methyl bromide produced in China in 2002 for all uses,
including not only use on WPM but all QPS and non-QPS usage,
amounted only to 3,175 MT (BeijingTimes, 2003; UNEP, 2003) therefore,
the upper tail of this early estimate is clearly higher than the actual
consumption that occurred in China.

Another assumption in the EA was that the fumigations would occur
primarily within containers covered by tarps, as is normally done for
treatments of loaded cargo, to comply with APHIS regulations. However,
rather than tarping containers, many of those Chinese shippers who were
fumigating containers with already loaded cargo were generally testing
those containers for airtightness, releasing methyl bromide directly into
the closed containers, and often sealing those containers for shipment prior
to complete aeration. There were some initial human health concerns
expressed by inspectors and workers about the lingering residues of
methyl bromide in these containers from this practice. The aeration of
such containers has increased since that time to ensure the safety of those
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working with such containers. This direct treatment of sealed containers
did result in less use of methyl bromide than had been projected for
fumigation of containers covered by tarps.

The actual application rates analyzed for the China Interim Rule were
based upon those in the APHIS treatment manual (USDA, APHIS, 1998d)
at that time. The application rates ranged from 3 to 5 pounds per

1,000 cubic feet of space for a 16-hour period of time. Subsequent
analyses were based upon the application rates cited in ISPM 15, that is,

3 to 4 pounds per 1,000 cubic feet of space for a 16-hour period of time.
Although this usage rate of 5 pounds per 1,000 cubic feet contributed to a
conservatively high methyl bromide estimate in the analysis of the EA for
the China Interim Rule, the changes in trade and compliance by China and
Hong Kong since that time are encompassed within that initial projected
methyl bromide estimate.

B. Application of Early Estimates to Assess
Cumulative Impacts

Shortly after completion of the EA for the China Interim Rule, a draft EA
was completed for the Proposed Rule for the Importation of Wood
Articles from Mexico (USDA, APHIS, 1998c). EPA, in its comments on
this document, suggested the agency analyze potential cumulative impacts
of methyl bromide for the quarantine uses required by APHIS. This
cumulative issue was then addressed through the preparation of an FEIS
entitled “Rule for the Importation of Unmanufactured Wood Atrticles
From Mexico, With Consideration for Cumulative Impact of Methyl
Bromide Use” (USDA, APHIS, 2002a). Most anticipated pending
quarantine uses of methyl bromide, when added to the present usage, were
considered to pose negligible cumulative risk; however, the pending
worldwide regulation of WPM was considered to require closer review.
This FEIS applied the conservative, quantitative methodology used in the
China Interim Rule EA to project methyl bromide estimates for a global
wood packaging rule that was first being analyzed in the DEIS for the
importation of unmanufactured wood articles from Mexico. The
quantitative methyl bromide estimate using that methodology gave a
potential range of 8,536 to 102,893 MT per year; however, the same
paragraph discussed the conservative nature of this estimate and indicated
that the actual increase of methyl bromide usage would be closer to one-
twentieth of those projected quantities. This was the first recognition of
the need to refine WPM methyl bromide estimates for methyl bromide
usage to provide more realistic data for pending agency decisions.

The Mexican Unmanufactured Wood DEIS also acknowledged the limited
information about compliance with WPM treatment. The DEIS
recognized that fumigations are generally directed at the pest risks in the
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cargo being treated and there was no particular reason for treating cargo
when the target organism was in the WPM. However, the lack of
available compliance data for WPM treatments made it difficult to project
actual methyl bromide usage, and the decision was made to consider this
issue more closely in the EIS for importation of WPM that was being
worked on during and after completion of this Mexican Unmanufactured
Wood EIS.

C. Estimates From the Final Environmental Impact
Statement

The methyl bromide estimates prepared for the draft and final EIS for
Importation of Solid Wood Packing Material (USDA, APHIS, 2002b;
USDA, APHIS, 2003) involved a systematic review of potential usage to
provide more realistic data for program decisions. The limited data
available did not provide a clear methodology that could be readily
applied to worldwide compliance with WPM regulations. The analysis
did consider the influence of certain factors on likely compliance. The
factors included—

e the size of a U.S. Customs entry,

e the presence of WPM within a U.S. Customs entry,

e the likely method of treatment (methyl bromide fumigation vs. heat
treatment),

e the manner of methyl bromide application,

e the application rate, the amount of methyl bromide vented from the

treatment stack by fumigation,

the compatibility of methyl bromide with associated cargo,

logistics and cost factors for shippers from other countries,

the potential reuse of treated WPM, and

implications of compliance method on international agreements.

D. Refined Methyl Bromide Estimation Based Upon
Compliance Data

We now have information about the manner in which many IPPC
contracting parties actually comply with ISPM 15 and APHIS” WPM rule;
therefore, previous model assumptions are refined in this analysis to more
accurately and completely assess potential methyl bromide release from
compliance with the rule. This analysis reflects information regarding
compliance for calendar year 2005 which includes more than twice as
many U.S. Customs entries as in the previous analysis (based on 1997
data) due to recent increases in world trade. This increase in world trade
would normally be expected to result in, at least, a doubling in the
estimated usage of methyl bromide to comply with ISPM 15 if compliance
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were consistent with earlier methyl bromide usage model assumptions.
However, the information about actual compliance indicates greater usage
of heat treatment than methyl bromide fumigation by most major trading
countries. In addition, regular treatment of WPM after cargo loading,
which requires more extensive methyl bromide usage, has been verified to
occur only for some U.S. Customs entries originating in China (USDA,
APHIS, 1999).

Treatment of WPM after cargo loading involves fumigation of up to
20-fold more space than for treatment of WPM before cargo loading, thus,
the usage of methyl bromide is commensurately greater for fumigations of
WPM after cargo loading. Although such methyl bromide fumigation of
loaded cargo from China does increase the overall release of methyl
bromide and associated concerns about potential impacts to stratospheric
ozone, this usage is considerably less than the worldwide reductions of
methyl bromide already made in compliance with the phaseout of methyl
bromide required under the Montreal Protocol, and the impact of this
WPM treatment with methyl bromide on ozone depletion is dwarfed by
the effects of chlorofluorocarbons and other compounds with ozone-
depleting potentials that exceed methyl bromide. QPS treatment of wood
packaging materials in 2004 was determined to account for 6.4 percent of
the overall QPS usage or 679 MT (page 12 of UNEP, MBTOC, 2007).
Reported increased production of methyl bromide for QPS purposes
totaled 3,155 MT more in 2005, much of which was associated with
worldwide ISPM 15 compliance (page 12 of UNEP, MBTOC, 2007). The
association of this increase with WPM was discussed earlier in this SEIS
and is tenuous due to reporting inconsistencies (see pages 12 to 13).
When one compares this roughly 3,834 MT usage increase to the reported
27,094 MT reduction in methyl bromide consumption from 1996 to 2005
(page 35 UNEP, MBTOC, 2007), it is clear that the WPM usage amounts
are considerably less use than the amounts being phased out. As the
phaseout provisions of the Montreal Protocol are met and the degradation
of chlorofluorocarbons with long half-lives progresses, stratospheric ozone
recovery will occur.

Ongoing review in the 2006 Scientific Assessment (NOAA et al., 2007)
indicates that the Montreal Protocol is working and there are some early
signs of stratospheric ozone recovery (page xxxv, Executive Summary in
NOAA et al., 2007). The projected date for stratospheric ozone recovery
to return to the 1980 baseline selected by UNEP as its milestone is 2065 if
current trends continue (page xxxv of the Executive Summary). This
assessment further indicates that a number of potential regulatory options
are available to accelerate the recovery of the ozone layer by phasing out
ozone-depleting substances (ODS) production and consumption. The
associated reduction in stratospheric ozone depletion relative to the full
recovery of the 1980 baseline projected for phaseout of all methyl bromide
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uses in 2005 (36,866 MT consumption) (page 16 of UNEP, MBTOC,
2007) amounts to only 5 percent (NOAA et al., 2007). This topic is
discussed in more detail later in this chapter in regard to the refined
methyl bromide estimates in this SEIS; however, the potential impact on
stratospheric ozone from anthropogenic usage of methyl bromide does
justify continuing agency efforts to seek more economical and efficacious
alternatives to methyl bromide for phytosanitary treatment purposes,
including those related to packaging material regulations.

The refinements to the methyl bromide calculations in this supplement
include a closer analysis of the manner in which individual countries
actually comply with wood packaging regulations. This involves more
comprehensive analyses of information on—

e how exporters in individual countries select their method of treatment
(methyl bromide fumigation vs. heat treatment),

the manner of methyl bromide application,

the amount of methyl bromide vented from the fumigation,

the potential reuse of treated WPM, and

any implications of compliance method on international agreements.

Each of these issues influence the amount of methyl bromide fumigation
of WPM used in compliance with ISPM 15 and are used in the SEIS to
refine the methyl bromide estimates to the extent possible. Mathematical
equations, representative calculations, and descriptions of ISPM 15
compliance by country are described in detail in appendix E.

Most calculations used to determine the estimates of methyl bromide
usage resulting from compliance with APHIS” WPM regulations in this
SEIS rely upon U.S. Customs data related to import entries. None of the
NPPOs in the various countries provided any data about the actual
quantity of WPM relative to other packaging materials for their exports;
therefore, the previous estimate (30 percent) used to determine the number
of U.S Customs entries with WPM in the FEIS was applied to the present
calculations when information about actual numbers of treated units or the
total amount of methyl bromide were unavailable. There is some
variability in the types of packaging material used worldwide; however,
the earlier review of U.S. Customs entries investigated the packaging
materials over a broad range of commodity import groups to ensure that
the percentage accurately reflected the proportion of U.S. Customs import
entries that use WPM.

The descriptions of treatment methods used by exporters in a given
country were determined primarily from the information provided by the
NPPOs of various countries about how they comply with ISPM 15. The
effort to seek compliance data focused on those countries with larger trade
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to the United States; however, information was sought for all major
trading markets. The questions posed to these authorities were designed to
ascertain the amount of methyl bromide fumigation in compliance with
ISPM 15. Information was sought from the responding authorities
regarding their usage of methyl bromide relative to their usage of heat
treatment for compliance with ISPM 15, the manner in which such
treatments are conducted, total methyl bromide usage where available, and
any information about the quantity of WPM relative to other packaging
materials. The NPPOs contacted by APHIS responded as part of their
ongoing cooperation with APHIS to facilitate common trade interests.
Previous information about phytosanitary trade issues from these sources
has been reliable. Although some NPPOs were unable to provide detailed
information for their respective country, the responses were sufficient for
a thorough refinement of the earlier methyl bromide estimates.

Certain countries have specific requirements that limit their exporters to
heat treatment or substitute packaging materials. This includes a number
of countries in the European Union and closely associated countries. The
European Union has indicated their intent to eliminate all methyl bromide
fumigation where other alternatives or substitutes are available and
acceptable from the standpoint of environment and health (Regulation of
the European Parliament and Council, 2000). Some other countries treat
WPM for export solely by heat treatment, most notably Thailand
(Unahawutti, 2006). In recent years, the United States and Canada have
been routinely treating WPM by heat treatment to eliminate pine wood
nematode risk to meet phytosanitary requirements of the European Union
and China. This practice of heat treatment of softwoods used in packaging
materials has continued and has expanded to cover most WPM for foreign
destinations. There is still, however, some fumigation of hardwoods with
methyl bromide in the United States for use as WPM, but it is a relatively
limited practice.

Specific country authorities provided information about their use of heat
treatment in compliance with ISPM 15. The NPPO in Japan indicates that
90 to 95 percent of their WPM for export is heat treated (Kani, 2006).
Although most WPM for export from Korea is heat treated, exports to
Norway and Russia are usually fumigated with methyl bromide, according
to the NPPOs in those countries (Kim, 2006). The NPPO in Chile, Marcos
Beeche, states that 80 to 85 percent of their WPM for export is heat treated
(Cohen, 2006). The NPPO in Taiwan indicates that almost all of their
WPM for export is heat treated and use of methyl bromide, for this
purpose, is expected to be totally phased out in 2010 or 2015 (Chen,
2006). Although Canada is not subject to USDA’s WPM Rule, their
packing industry is subject to compliance with ISPM 15-related
regulations promulgated by other countries; therefore, the Canadian NPPO
was also contacted to get compliance information. Canada has no
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certification system for methyl bromide for exports of WPM; however,
they do provide exporters with a phytosanitary certificate if fumigation
with methyl bromide is the only alternative in specific situations (Thomas,
2006). Thus, Canada complies with ISPM 15 primarily through the use of
heat treatment with limited fumigation allowed, as needed. Although
Mexico was not initially subject to APHIS’ wood packing rule, the
requirements have been extended to Mexico separately (69 FR
165:52409-52419). The authority from the Mexican Forestry Health
Office indicates that 92 percent of the WPM for export from Mexico is
heat treated (Ramos, 2006).

As is evident from the responses received, those countries whose NPPOs
responded to our recent request for information about compliance with
ISPM 15 overwhelmingly indicated that heat treatment is the predominant
treatment method used. There were several countries that lacked adequate
data to respond to our questions about ISPM 15 compliance. In particular,
Brazil has only collected data about overall methyl bromide usage, but not
specific data for ISPM 15 compliance (Franz, 2006). China lacks data
about overall compliance with ISPM 15 (Chou, 2006). The refinement of
methyl bromide estimates for China in this SEIS relies upon data from a
previous agency trip report (USDA, APHIS, 1999) that included visits to
specific port and other treatment facilities of WPM in China. There is an
ongoing agency effort to continue to get accurate information about the
compliance of other countries with ISPM 15; however, meaningful
responses from the NPPOs of those countries for documentation have not
yet been received. For those countries that lack data about frequency of
treatment method, the analysis applies heat treatment to half of the WPM
and fumigation with methyl bromide to the other half of the WPM.
Relevant information has been received for compliance from our most
important trading partners. As other authorities respond to our request for
information, the quantitative value of the methyl bromide estimates can be
refined accordingly.

Although most calculations used to determine the estimates of methyl
bromide usage resulting from compliance with APHIS” WPM regulations
in this SEIS are based upon U.S. Customs data related to import entries,
one country (Nicaragua) provided information specific to WPM. The
response from the NPPO for the country of Nicaragua provided actual data
that showed annual usage of 1,010.5 pounds for the first year of
compliance with ISPM 15 regulations (Hernandez, 2006).

Thus, the estimate for Nicaragua is based upon actual usage data.

The data for methyl bromide treatment of WPM for export from the
United States is maintained by the National Wooden Pallet and Container
Association (NWPCA). NWPCA tracks the number of WPM units that
are fumigated each year. In calendar year 2005, the United States
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fumigated 855,047 WPM units for this purpose (Deomano, 2006a). This
NWPCA information is used in the determination of the cumulative
methyl bromide estimates for the United States’ compliance with ISPM
15. Unlike the available export data from NWPCA, comparable data
about the number of WPM units fumigated with methyl bromide annually
are not available for import entries to the United States; therefore,
estimates for all countries, other than Nicaragua, are calculated using U.S.
Customs entry data.

Although China has committed to eventually reduce their usage of methyl
bromide (UNEP, 2003; Beijing Times, 2003, Mercado, 1999), the rate of
reduction of this usage for treatment of WPM, over time, is likely to be
tied to their propensity to continue to promote export trade. The original
estimate for the China Interim Rule was based upon analysis of already
loaded WPM and projected an estimate ranging from 1,040 to 12,565 MT
per year (USDA, APHIS, 1998b). The comparable estimate for China,
from the FEIS, was based upon analysis of WPM not already loaded and
projected a range of 52 to 628 MT per year. Subsequent review of the
information from a trip report (USDA, APHIS, 1999) to China suggests
that some ports are complying exactly as the FEIS suggests and other ports
are continuing to treat containers of WPM with already loaded cargo as
had been projected in the analysis for the China Interim Rule. For
example, the port at Tianjin requires the exporter to heat treat or fumigate
WPM prior to loading of cargo. On the other hand, Shanghai permits
fumigation either before or after cargo loading. At the ports of
Guangzhou and Shenzhen, most of the WPM is fumigated prior to cargo
loading; however, occasional fumigation of containers with loaded cargo
occurs due to vessel departure constraints. Most fumigations in Shenzhen
are conducted at company sites rather than at port facilities. There was no
survey conducted at these company sites to determine the method of
compliance with WPM regulations; therefore, no information is available
about how the company sites in Shenzen fumigate packing material.

While data on overall production and consumption of methyl bromide
have been reported to UNEP by China (NOAA et al., 2007; UNEP,
MBTOC, 2007), it is unclear how much is applied to fumigation of WPM.
The total methyl bromide production capacity of China’s three producers
was 7,620 MT in 2002, but only 3,175 MT were produced that year
(BeijingTimes, 2003; UNEP, 2003). Recent response from the NPPO in
China indicates their lack of any recent data compiled for the ongoing
compliance with ISPM 15 (Chou, 2006). Based upon the information
obtained from the 1999 trip report and more recent contacts, this
supplement conservatively refines the methyl bromide estimates based
upon treatment directly into already loaded containers. The methyl
bromide resulting from China’s compliance with APHIS” WPM rule,
using this conservative approach in this SEIS, ranges from 2,027 to
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6,188 MT per year. Relative to the 3,175 MT of methyl bromide produced
by China in 2002 for all uses (Beijing Times, 2003; UNEP, 2003), this
projected range for the methyl bromide estimate is clearly elevated. In the
absence of more definitive information from the Chinese NPPO, the
methyl bromide estimates in our documentation for China will remain
uncertain and conservatively high.

Information about the manner in which methyl bromide fumigation
treatments are conducted in given countries was received from responses
submitted by most of the NPPOs in those countries contacted by APHIS.
The majority of the countries that responded and permit fumigation of
methyl bromide in compliance with ISPM 15 report that those fumigations
occur to the WPM prior to cargo loading. This includes responses from
Canada, Chile, the Dominican Republic, Korea, Mexico, and Taiwan
(Kim, 2006; Morales, 2006; Cohen, 2006; Chen, 2006; Thomas, 2006;
Ramos, 2006). The majority of fumigation of WPM in Japan is applied to
lumber before actual assembly of the wood packaging unit (Kani, 2006).

China is the only country where methyl bromide fumigation of loaded
cargo is known to occur regularly. The predominant manner of methyl
bromide fumigation for other countries that permit its usage occurs prior
to loading of cargo. This is to be expected based upon the multiple factors
discussed previously in the FEIS. However, for calculation purposes, in
this SEIS, the application of analysis based upon fumigation of WPM
prior to cargo loading is restricted to only those countries for which
adequate compliance information is available. For conservative purposes,
calculations for those other countries from which compliance data are
lacking are subject to analysis based upon fumigation of already loaded
cargo. Our inquiries to the NPPOs focused on those countries with the
greatest trade with the United States (those countries with the most U.S.
Customs entries); therefore, a considerable proportion (greater than 71
percent) of those entries from countries who permit methyl bromide
fumigation are subject to analysis under the scenario for treatment of
unloaded cargo.

In addition to the issue of actual treatment (including or excluding cargo),
the method of fumigation does influence the quantity of methyl bromide
needed for treatment. Although both chamber and tarp fumigations are
used in the treatment of WPM, the decision was made to apply only tarp
fumigations to the methyl bromide estimate calculations in the FEIS in the
absence of complete data about the relative frequency of each type of
fumigation. This approach results in conservatively high projections;
however, it provides a reasonable approximation for the variability in
treatment methods. More recently, we have learned that many Chinese
exporters are using a unique and specific fumigation procedure that differs
from the chamber and tarp fumigations used elsewhere. This procedure is
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discussed in section I11.A. regarding the estimates for the China Interim
Rule. Rather than tarping containers, many of those Chinese shippers who
were fumigating containers with already loaded cargo were conducting
tests of those containers for airtightness, releasing methyl bromide directly
into the closed containers, and sealing the entrance to those containers for
fumigations.

The practice of fumigating containers with already loaded cargo without
tarping results in considerably less usage of methyl bromide than occurs if
those containers are tarped for fumigation. For example. the amount of
methyl bromide required for fumigation of a sealed 40-foot container in
China amounts to only 9.6 to 12.8 pounds as compared to 16.2 to 21.6
pounds for the standard tarp fumigation of the same container. Likewise,
the amount of methyl bromide required for fumigation of a sealed 20-foot
container in China amounts to only 4.8 to 6.4 pounds as compared to 9 to
12 pounds for the standard tarp fumigation of the same container.
Although previous methyl bromide estimate calculations had not
considered this factor, the refined assessment, in this SEIS, of the
cumulative methyl bromide estimate for China applies their unique
manner of fumigation for all methyl bromide projections.

The methyl bromide estimates for countries where compliance data are
lacking use those values for the standard tarp fumigation with already
loaded cargo for 20 to 40-foot containers, as cited above. The amount of
methyl bromide used to treat WPM prior to loading varies with the amount
of WPM. The previous estimate in the FEIS considered that the quantity
of methyl bromide required for treatment of a given WPM unit before
cargo loading would amount to about one-twentieth of that for loaded
cargo. This amounts to a range of 0.45 to 1.08 pounds of methyl bromide
per WPM unit for standard tarp fumigations of unloaded WPM. This
approach is used to project methyl bromide estimates for those countries
who indicate treatment of WPM occurs prior to cargo loading. Likewise,
some exporters from China and Hong Kong have been fumigating
unloaded WPM in chambers or containers. This amounts to a range of
0.24 to 0.64 pounds of methyl bromide per WPM unit for container
fumigations of unloaded WPM.

Although we know that China does fumigate unloaded WPM at certain
ports, such as Tianjin (USDA, APHIS, 1999), our estimates for China are
based upon fumigation of already loaded cargo, as previously mentioned.
On the other hand, the estimates for Hong Kong are based upon
fumigation of unloaded WPM using the above method. Based upon
records of U.S. Customs import entries, much of the cargo shipped from
Hong Kong comes from southern parts of China, such as Guangzhou.
These locations in southern China often move products by truck, and
WPM treatment at Guangzhou occurs prior to loading for most shipments
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(USDA, APHIS, 1999). This manner of fumigation is more representative
of the treatments applied to WPM from Hong Kong and more accurately
estimates actual usage.

In addition to the above approaches to methyl bromide fumigation of
WPM, some WPM is constructed from wood that is fumigated prior to
assembly. This is the manner of treatment that occurs in Japan (Kani,
2006). Although it is known that this approach uses less methyl bromide,
the quantity used in construction of the WPM varies. Based upon review
of methyl bromide treatments of other unmanufactured wood products, it
is estimated that the methyl bromide usage for one container-sized
treatment would cover 50 WPM units. This amounts to a range of 0.18 to
0.43 pounds of methyl bromide per WPM unit.

4. Other The total quantity of methyl bromide emitted from a given fumigation is
Fumigation  dependent upon the commodity being treated. In the absence of good
Issues studies on sorption, the calculations in the draft and final WPM EIS

applied an estimated 80 to 100 percent release of methyl bromide from the
fumigation enclosure during venting after a treatment was completed.
Actual studies have been done by UNEP to analyze the amount of methyl
bromide sorbed to various commodities (UNEP, MBTOC, 1998; UNEP,
MBTOC, 2007). Durable commodities, like WPM, were determined to
adsorb certain quantities of fumigant. The 1998 findings determined that
the actual methyl bromide emitted from WPM and related commodities in
fumigations amounted to a range of 69 to 79 percent of the total amount
applied. This information was used in refining the methyl bromide
estimates to more closely determine potential impact to ozone from
fumigations of WPM in the draft SEIS. The more recent studies indicate
that the percentage of methyl bromide emitted from durable commodities
ranges from 76 to 88 percent of the total amount applied (page 16 of
UNEP, MBTOC, 2007). This information was used to refine methyl
bromide estimates in the final SEIS.

The potential reuse of treated WPM is known to influence the amount of
treatment of WPM for trade. There are no hard figures for how much
WPM is reused worldwide after cargo has been unloaded. We know from
life-cycle studies that some WPM can be reused for 8 to 10 separate
shipments before the wood is no longer durable enough to handle the
loaded cargo (Deomano, 2006b). The United States does reuse treated
pallets that meet ISPM 15 criteria and data are collected on how much
WPM is reused. Review of the present rate of reuse in the United States
indicates that one of every two WPM units is recycled and reused for
shipping another load of cargo (Deomano, 2006b). Some countries are
known to recycle more WPM than the United States. However,
information about the actual rates of reuse by other countries is not readily
available. Accordingly, we did not apply this information to any
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refinements of the methyl bromide release model. By disregarding this
issue in the quantitative analysis, our calculated figures overestimate the
number of WPM units treated by 50 percent or more. The lower usage of
methyl bromide associated with less frequent need to treat WPM is,
therefore, not reflected in the present estimates of methyl bromide released
or in any previous estimates in the FEIS or earlier documents. It is
expected that greater treatment will occur with initial ISPM 15 compliance
due to the lack of treated WPM already in circulation, but the frequency of
need to fumigate will decrease with reuse. The lack of allowance for reuse
in our analysis ensures that the methyl bromide estimates for initial
compliance during the first year of enforcement are not understated, but
the extended use of treated WPM could indicate overestimation for future
years. As information related to this topic becomes available, continuing
refinements of the methyl bromide estimates may be made in the future to
more closely reflect actual usage.

Implications of the compliance methods required by individual countries
on international agreements and changes to international agreements affect
the pest risks and the usage of methyl bromide. Australia and New
Zealand require all WPM to be debarked. This requirement increases

the effective control of some pests from methyl bromide and heat
treatments (Biosecurity Australia, 2006). The more rapid penetration of
debarked wood, as compared to wood with bark, has not yet been
suggested to justify changes to lower methyl bromide application rates,
however, this topic may influence future regulations of WPM and other
countries may require debarking of WPM to lower associated pest risks. It
is also unclear how debarking affects emissions of methyl bromide upon
venting.

Although U.S. trade with Australia and New Zealand is relatively limited,
as compared to the global trade, this issue could be important if other
countries choose to require debarking of WPM from foreign origins to
meet their phytosanitary needs as well. ISPM guidelines are subject to
ongoing changes as various countries negotiate to ensure phytosanitary
regulations meet their need to protect plant resources. The present
treatment schedule for methyl bromide fumigation, under ISPM 15, ranges
from 3 to 4 Ibs per 1000 cubic feet for 24 hours (FAO, 2006; IPPC
Secretariat, 2005). Future changes to the treatment schedule may not
increase the application rate or necessitate the need for more usage of
methyl bromide; however, APHIS continues to track proposed revisions to
ensure that the potential impacts of all revisions to the international
guidelines are considered.

Some commodities are not marketable if fumigated with methyl bromide;
some agricultural commodities lack a tolerance for bromine residues;
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some commodities, such as leather, react with methyl bromide such that
strong odors are imparted to the product; and, some commodities, such as
electronics, may be damaged by reaction with methyl bromide and,
therefore, methyl bromide fumigation of such commodities is not
permitted due to the loss of product. This restriction on methyl bromide
treatment limits fumigation of already loaded cargo to those commaodities
that can tolerate the chemical and residual effects of the treatment.

When the assumption is made that treatment of loaded cargo is the
predominant method of fumigation in China, it is expected that the
calculations from this assumption will overstate the methyl bromide
estimate. This was clearly true for the early estimates made for the China
Interim Rule, and is true for the present analysis where this assumption
was applied to China and to other countries lacking information regarding
the manner of their treatment methodology for ISPM 15 compliance.
Although there is no detailed data available to support a precise estimate
of methyl bromide usage in our model, this approach helps to ensure that
underestimation of potential release of methyl bromide from fumigations
for China and these other countries does not occur for these estimates.

World trade strongly influences how various countries comply with

ISPM 15 guidelines. China continues to use methyl bromide fumigation
of loaded cargo to help facilitate more rapid export of their cargo for
trading purposes. The eightfold increase in U.S. Customs cargo entries
from China from 1998 to 2005 shows their commitment to the promotion
of trade with the United States. Although other countries are also
increasing their world trade, the overall increase in U.S. Customs entries is
2.45-fold over the same time period. As is clear from those responses
received by APHIS from NPPOs of these other large trading partners, their
countries are relying on heat treatment rather than methyl bromide
fumigation for compliance with ISPM 15, and their changes in trade are
not dramatically affecting their usage of methyl bromide. Most countries
have indicated that they plan to continue to decrease their usage of methyl
bromide, particularly when there are effective alternate treatments
available.

E. Impact Assessment of Refined Methyl Bromide
Estimates

1. Adoption of  Refined methyl bromide estimates have been calculated using the methods
the IPPC described in appendix E and section I11.D of this SEIS to more accurately
Guidelines reflect actual compliance with ISPM 15 and APHIS” Wood Packaging
(Proposed Rule. The findings presented in table 3—1 show the estimated methyl
Alternative) ~ bromide associated with direct compliance with APHIS” rule to range

from 822 to 2,351 MT annually. This estimate excludes the ongoing
compliance by China and Hong Kong with the China Interim Rule, which
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is included in the comparison of aggregate consequences in part 3 of this
section. Since the implementation of this alternative on September 16,
2005, data for the compliance, under the IPPC alternative, have been
collected and reviewed. These values are comparable to those presented
on pages 67 to 68 of the FEIS (384 to 4,630 MT annually); however, as
would be expected with better data, the range for the estimate is projected
to be narrower. The broad range presented in the FEIS encompasses the
more refined estimate in this supplement. That indicates that the initial
projections in the FEIS were representative of the potential methyl
bromide usage that has actually occurred for those countries in compliance
with APHIS’ wood packaging rule.

The effect on stratospheric ozone from the estimated 822 to 2,351 MT of
methyl bromide released annually from fumigations of WPM can be
estimated by using similar methodology to that applied in previous
documents. However, just as there have been changes in WPM regulation
compliance and trade that have affected usage, there have been changes in
assessment methods as more information is gathered and there have been
changes in the relative contribution of various ozone-depleting chemicals
to the overall effects on the ozone layer as certain chemicals are phased
out. The ultimate recovery of the stratospheric ozone layer is dependent
upon the reduction in release to the atmosphere of many chemicals. Most
of the primary ozone-depleting chemicals are presently regulated
including many chlorofluorocarbons and bromines. However, many
substances such as greenhouse gases that induce air temperature and
circulation changes also affect the ozone layer. Heating of the troposphere
and cooling of the lower stratosphere associated with these gases has
affected the ozone layer, particularly by the enhanced ozone destruction
observed seasonally in the polar lower stratosphere (page 5.1, NOAA

et al., 2007). This variable is not factored into our assessment due to the
present uncertainties over the regulation of greenhouse gases and the
complex nonlinear effects that they cause to atmospheric temperature and
ozone destruction in the stratosphere, particularly above polar regions.

Previous APHIS EIS documents have applied the results of analysis of
potential impacts from policy options cited in 1998 Scientific Assessment
(pages 18-19 of NOAA et al., 1998) to the assessment of potential effects
on stratospheric ozone. The 1998 Scientific Assessment document
indicated that “the equivalent effective chlorine loading above the 1980
level” could be decreased by “about 1% by eliminating the global
production of methyl bromide beginning in 2004.” This NOAA document
explained the uncertainty that exists and the dynamic changes in the ozone
layer associated with the phaseout of various anthropogenic sources of
ozone-depleting substances (ODS). It should be remembered that the
global consumption (not global production) of ODS releases the chemicals
to the atmosphere and causes the depletion. Production may indicate
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future usage, but it is not necessarily the best measure for potential impact.
In particular, storage of methyl bromide for future usage has occurred
periodically and consumption does not always mirror production. This
analysis was based upon 1996 data that indicated 71,425 MT of global
annual methyl bromide production and 63,960 MT of global annual
methyl bromide consumption that year (UNEP, MBTOC, 1998).
However, as a rough measure, the relative contribution of methyl bromide
to the ongoing ozone depletion (1 percent above the 1980 level) did
provide a basis for policy discussion and a means to look more closely at
potential effects from different uses including QPS treatment of WPM.

Analyses comparable to the 1998 Scientific Assessment were presented in
the 2006 Scientific Assessment (NOAA et al., 2007). Although the
Executive Summary of this scientific assessment was released on

August 18, 2006, this assessment was not released in its entirety until
February 2007 after the draft SEIS had already been sent to printing, so its
findings were not applied to the draft SEIS. The 2006 assessment
analyzes effects from the hypothetical elimination of all emissions by the
end of 2006. Based upon this, the comparable loading of methyl bromide
(in equivalent effective chlorine units) above the 1980 level could be
decreased by 5 percent by elimination of all production or all emissions.
This is based upon 2005 data that indicated 37,923 MT of global annual
methyl bromide production and 36,866 MT of global annual methyl
bromide consumption that year (UNEP, MBTOC, 2007). The present
assessment (in this final SEIS) uses the 2005 data (UNEP, MBTOC, 2007)
released in February 2007 and the 2006 scientific assessment of that data
(NOAA et al., 2007) published March 15, 2007 as the basis for the
determination of relative effect on the stratospheric ozone layer of
compliance with WPM regulations involving methyl bromide fumigation.

The relative loading or effect on stratospheric ozone for methyl bromide
relative to the 1980 level shows an increase from 1 percent in the 1998
assessment to 5 percent in the 2006 assessment. This increase is a
function of several factors including the reduction in effect from those
ozone-depleting chemicals that are decreasing due to phasing out their
usage, better understanding and modeling of ODS effects, and UNEP’s
refinement of the ozone-depleting potential of ODS including methyl
bromide. The assessments prior to 2006 had projected long-term ozone
changes based upon linear trends, but the phaseout of ODS by the mid-
1990s required adjustments to the two-dimensional and three-dimensional
models in the 2006 Scientific Assessment to more accurately reflect actual
changes in stratospheric ozone that result from the non-linear changes in
ODS burden that have resulted from the phaseout (page 3.5 of NOAA
etal., 2007). Itis also noteworthy that this increased percentage occurs
during the same period of time when there is a 42 percent reduction in
worldwide consumption of methyl bromide (63,960 MT in 1996 to
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36,866 MT in 2005). This 2006 assessment projects conditions in the
Antarctic stratosphere to return to those preceding 1980 by around 2065
(page xxxv, Executive Summary of NOAA et al., 2007). The assessment
indicates a number of potential options for accelerating the recovery of the
ozone layer by eliminating ODS production and consumption. The
options are presented in Table 1 (page xxxvi, Executive Summary of
NOAA et al., 2007) and include the 5 percent reduction associated with
methyl bromide mentioned earlier in this paragraph. The accelerated
recovery of the ozone layer from these table 1 options covers only a

49.2 percent overall increase in the ozone recovery, but is cumulative with
those increases in ozone resulting from the reductions of other ODS that
have already been phased out and that are projected to result in the pre-
1980 levels by around 2065. This series of hypothetical projections is
based upon the contention that the 1980 level of stratospheric ozone is the
condition under which complete recovery has occurred. However, the
2006 Scientific Assessment in the first line of the summary on page 6.1
indicates that global ozone levels were already declining in the late 1970’s
due to anthropogenic releases of ODSs (NOAA et al., 2007).

As important as it is to reach a milestone like the ozone levels in 1980, it
does not guarantee full recovery of the ozone layer. In fact, the further
discussion of this issue on page 6.1 of the 2006 Scientific Assessment
(NOAA et al., 2007) describes the effects of equivalent effective
stratospheric chlorine (EESC) by saying that “the return of ozone to
pre-1980 levels may not occur at the same time as the return of EESC to
pre-1980 levels, and in fact may never occur because of changes in the
atmosphere since 1980 that are not caused by ODSs.” This is a reference
in part to the increase in greenhouse gases responsible for global warming
of the atmosphere that was discussed previously. Despite limits in the
potential reductions of ozone depletion, the continuing phaseout of ODSs
is contributing to stratospheric ozone recovery (page xxxv, Executive
Summary in NOAA et al., 2007), and continued efforts to reduce usage of
ODSs such as methyl bromide will benefit that recovery. It is, however,
clear from review of the 2006 Scientific Assessment that the QPS uses of
methyl bromide and uses of other ODSs which are not yet part of the
worldwide phaseout are not the sole factors that need to be addressed to
ensure complete recovery of the stratospheric ozone layer.

One factor in the long recovery period is the continued action of ODS
compounds that have long half-lives. The chlorofluorocarbons have long
half-lives in the atmosphere that contribute substantially to the long
recovery period of the stratospheric ozone. Those ODS compounds with
half-lives of 50 to 60 years are a primary factor in the projection of the
long recovery of Antarctic stratospheric ozone to pre-1980 values by
2065. Unlike these ODS compounds which are likely to take 75 to 90
years for 75 percent reductions in their contribution to ozone depletion,
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methyl bromide has a half-life of 0.7 year in the atmosphere (table 1-4 of
NOAA et al., 2007). Methyl bromide, therefore, would be expected to
have comparable reduction in effects upon stratospheric ozone within less
than 2 years of phase-out due to its more rapid breakdown. As the
stratospheric ozone layer recovers (the ppt of ozone approach the 1980
milestone level) and the phased-out ODS chemicals cease to persist in the
atmosphere, the ozone depletion from the remaining uses (based upon this
1980 milestone) can be expected to constitute increasing percentages of
recovery of stratospheric ozone. The percentage contribution of individual
chemicals or cumulative contribution to ozone depletion from all
remaining uses not phased out could exceed 100 percent recovery because
the 1980 milestone includes allowance for some ozone depletion of natural
origin and for a certain amount of ozone depletion from ongoing
anthropogenic uses (levels before 1980) that the atmosphere is considered
to be able to handle without adverse effects to the stratospheric ozone
layer. Although alternatives to methyl bromide are continuing to be
sought and there has been at least a 42 percent reduction in usage since
1996 based upon UNEP reporting, future anthropogenic usage of methyl
bromide is anticipated to continue with gradual reductions after the non-
QPS phaseout is completed for all countries by about 2015.

The 2006 Scientific Assessment as part of its models revises the global
ozone depletion potential on a per-atom basis for bromine from 45 times
as effective as chlorine (previous assessment in 2002) to 60 times as
effective as chlorine (page xxxv, Executive Summary of NOAA et al.,
2007). This factor results in an estimated 33 percent increase in 0zone
depletion associated with methyl bromide over that projected for previous
assessments. Such corrections to their estimates are important to assessing
potential risk outcomes that accurately reflect actual impacts. This factor
has been subject to ongoing review and revision in each updated version
of the UNEP scientific assessment, so it can be anticipated that future
bases for ozone depletion potential may change again as more complete
data are collected about the interactions of stratospheric gases. In that this
corrected factor is included in the 2006 Scientific Assessment for the
impacts of methyl bromide, the change is applied in this final SEIS which
uses their most recent assessment as the basis for determination of effects
on stratospheric ozone.

Based upon the 2006 scientific assessment finding (NOAA et al., 2007),
the effect of methyl bromide usage in compliance with APHIS’ wood
packaging rule (822 to 2,351 MT) after 2006 is projected to pose a
potential range of 0.1 to 0.32 percent effect on annual depletion of
stratospheric ozone above the 1980 baseline (total recovery). The
implementation of this alternative, as demonstrated in this risk analysis, is
causing depletion of the ozone layer commensurate to that anticipated in
the FEIS. Therefore, no substantial changes to impacts on human health
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or to the environment are anticipated as a result of continuing
implementation of this alternative. With the ongoing phaseout of most
usage of methyl bromide (that are projected to contribute up to a
5-percent effect on stratospheric ozone annually above the 1980 baseline),
the continuing usage from compliance with APHIS” WPM rule (which is
less than one-fifteenth of the total methyl bromide usage) is more than
compensated by the continuing overall reductions in usage.

Table 3—1. Summary of Estimated Methyl Bromide Released by
Country/Region From Fumigations in Compliance With U.S.
Wood Packaging Regulations Related to ISPM 15

Country Total WPM Entries/Year Estimated Methyl
Bromide/Year
(metric tons released)

Australia/New Zealand 67,656 1.05-5.83
Japan 742,134 2.3-12.8
Korea 219,699 1.7-95
Latin American Countries 195,479 12-41

(excluding Nicaragua and
Mercosur nations)

Mercosur Countries of South 193,122 4.4-16.7
America

Nicaragua 9,369 0.35-0.40
Taiwan 377,858 5.9-33
Other SE Asian Countries 591,456 9.2-51
Other Countries* 3,399,539 785-2,181
Total 5,796,312 822-2,351

* Includes those countries for which compliance data are lacking and those countries strictly
complying by heat treatment of wood packaging material.

Alternatives considered in the EIS include (1) no action (no change in the
current regulation), (2) extend the treatments in the China Interim Rule to
all countries, (3) adoption of the International Plant Protection
Convention’s (IPPC) “Guidelines for Regulating Wood Packaging
Material in International Trade,” (the preferred alternative), (4) a
comprehensive risk reduction program, and (5) substitute packing
materials only. This section compares these alternatives based on the
refined methyl bromide estimates generated from quantitative analyses in
this WPM SEIS.

There would be no new mandatory methyl bromide usage under the no
action alternative for WPM so this alternative involves no direct effects on
methyl bromide usage per se. Therefore, the direct effects of the no action
alternative involve no immediate increase in effects on stratospheric
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ozone. However, those treatments associated with the China Interim Rule
would continue. This continuing usage is part of the aggregate impacts of
methyl bromide usage. The application rate required under the China
Interim Rule is slightly higher than ISPM 15, so the projected methyl
bromide estimate is elevated commensurate with the potential increased
usage. Under the no action alternative, and based on the refined methyl
bromide estimates, it is estimated that the potential usage of methyl
bromide in China and Hong Kong would continue to range from 2,486 to
7,676 MT annually. The impact of this alternative above the 1980
baseline is projected to pose an annual 0.34 to 1.0 percent effect on
stratospheric ozone. This issue is discussed further in the comparison of
aggregate impacts in part 3 of this section.

Refined estimates were made for the alternative to extend those treatments
used in the China Interim Rule worldwide. The estimated methyl bromide
associated with compliance with this alternative ranges from 910 to

2,612 MT annually. This refined estimate is encompassed by the broader
range determined in the FEIS (see page 62 of the FEIS) for the methyl
bromide estimate (427 to 5,145 MT annually). The effect on stratospheric
ozone from the estimated 910 to 2,612 MT of methyl bromide released
annually from fumigations using rates applicable to the China Interim
Rule is projected to pose a potential effect above the 1980 baseline of
0.12 to 0.3 percent on stratospheric ozone annually. This represents a
slightly greater effect on the stratospheric ozone layer than was projected
for the preferred alternative using APHIS’ wood packaging rule, however,
not a substantially greater impact. It is, nonetheless, best to select
effective treatments that pose the least adverse environmental impacts, and
APHIS’ wood packaging rule poses less damage to ozone than would
result from worldwide application of the China Interim Rule.

The comprehensive risk reduction program provides the maximum
flexibility to select methods and treatments that are the most effective at
eliminating all potential pest risks. Since a comprehensive risk reduction
program uses a combination of methods, and it is unclear exactly how
frequently specific methods will be selected, the potential environmental
consequences vary considerably with the frequency of methods employed.
It is not reasonable to speculate on the methyl bromide estimate with such
potential variability. The potential human health and environmental
consequences from this alternative are expected to be comparable to those
described in the WPM FEIS.

Substitute packaging material that poses no potential risk of ozone
depletion was considered in the FEIS as a possible alternative to WPM.
This alternative would not require the use of heat treatment or fumigation
with methyl bromide; therefore, any potential human health and
environmental consequences as a result of heat treatments or treatment
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with methyl bromide are not associated with this alternative. The
worldwide implementation of this alternative would lower the release of
methyl bromide from packaging material used in international trade.

The WPM FEIS did a qualitative review of aggregate consequences of
each alternative. The aggregate consequences of methyl bromide usage in
compliance with ISPM 15 relate to the cumulative impact of all usage
associated with the guidelines. Cumulative impact, as defined in NEPA
(40 CFR 1508.7), is the “impact on the environment which results from
the incremental impact of the action when added to other past, present, and
reasonably foreseeable future actions.” Most of the potential cumulative
impacts associated with ongoing methyl bromide usage for quarantine and
other purposes were discussed in detail in the FEIS for the Importation of
Mexican Unmanufactured Wood (USDA, APHIS, 2002a). That document
determined that most anticipated future quarantine treatments are not
expected to pose significant effects to the stratospheric ozone layer, but it
did analyze the more substantial usage of methyl bromide from the
pending regulations being contemplated for the regulation of WPM
worldwide. The Mexican Unmanufactured Wood FEIS roughly analyzed
this issue based upon the set manner of compliance as was initially
anticipated for the China Interim Rule. The lack of compliance data
resulted in a projected estimate that was intentionally conservatively high.
We now have data about how countries are complying with ISPM 15, and
a more refined aggregate assessment of methyl bromide estimates and
impacts associated with global WPM regulations is presented here.

The cumulative usage of methyl bromide associated with regulations
designed to meet the guidelines in ISPM 15 consists of methyl bromide
usage from countries in compliance with APHIS’ wood packaging rule,
countries’ compliance with the comparable regulations of other countries,
and compliance of the United States with the regulations of these other
countries. The previous section compares methyl bromide estimates for
alternatives in regard to the direct compliance of other countries with
APHIS’ wood packaging rule. Comparable estimates have been prepared
for those countries that were already subject to APHIS regulations under
the China Interim Rule (China and Hong Kong), and methyl bromide
estimates are made for those countries (including the United States) that
are not subject to APHIS’ regulations but must comply with the wood
packaging regulations of other countries. These estimates for compliance
with ISPM 15 guidelines are provided below in table 3-2.

The only country projected to have considerable usage of methyl bromide
for compliance is China. The original China estimate for the China
Interim Rule projected a methyl bromide estimate ranging from 1,040 to
12,565 MT annually (USDA, APHIS, 1998b). The reported 2002 total
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Table 3—-2. Summary of Estimated Methyl Bromide Released by
Country/Region From Fumigations in Compliance With Wood
Packaging Regulations Related to ISPM 15 That Are Part of the
Aggregate Usage

Country Total WPM Entries/Year Estimated Methyl
Bromide/Year
(metric tons released)

Canada 3,526,952 27-76
China 2,698,237 2,232-6,893
Hong Kong 115,640 4.78-14.8
Mexico 1,942,521 24-67
U.S.A. 855,047 units fumigated in 2005 132-369
Total 9,138,397 2,420-7,420

methyl bromide production capacity of China’s three producers was

7,620 MT; however, their actual production was only 3,175 MT for all
uses (Beijing Times, 2003; UNEP, 2003). Although fumigation of WPM
uses substantial amounts of methyl bromide, much of the usage reported in
2002 was for other uses, including preshipment and other quarantine
treatments. Although some increased consumption has probably occurred
between 2002 and 2005, the methyl bromide estimates (2,232 to 6,893 MT
per year) determined in this SEIS for China are within the range of
possible usage, but the upper tail of the distribution is probably high.
Based upon this estimate the ongoing use in China is projected to pose a
potential effect to stratospheric ozone above the 1980 baseline of 0.3 to
0.93 percent annually. The methyl bromide estimates for compliance of
other countries with ISPM 15 are associated with considerably lower
effects to stratospheric ozone than result from the compliance of China.

In assessing the overall cumulative impact, it is important to add all
contributing sources of methyl bromide to those determined as direct
impacts from the imposed regulations. The data for the United States
estimate are based upon actual units fumigated with methyl bromide in
2005 and, thereby, provide a relatively accurate cumulative estimate.
Estimates for the other countries are determined by using U.S. Customs
entries. The data regarding methyl bromide estimates for Canada and
Mexico pertain to their usage for export to other countries based upon
information about their manner of compliance with ISPM 15.

The methyl bromide estimates presented in the previous section
comparing alternatives (section I11.D.2.) provide numerical estimates for
compliance with APHIS’ regulations and the China Interim Rule
alternative; however, all these countries must comply with ISPM 15
regulations of countries other than the United States, as well as APHIS’
wood packaging rule. The lack of reliable data about the amount of world
trade among countries other than the United States and associated WPM
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with that trade makes any cumulative analysis speculative and therefore,
the aggregate methyl bromide estimates and effects for each alternative in
this SEIS are limited to the relative effects of imports to and exports from
the United States.

The aggregate methyl bromide usage associated with the no action
alternative is equal to that of China and Hong Kong in compliance with
the China Interim Rule. There would be no other methyl bromide usage in
compliance with this alternative. The potential cumulative methyl
bromide estimate for WPM treatment associated with the no action
alternative ranges from 2,486 to 7,676 MT annually. This estimate is
projected to pose potential effects to stratospheric ozone above the 1980
levels that range from 0.34 to 1.0 percent annually. The elevated estimate
is the result of the manner of treatment applied to China compliance
(fumigation of sealed containers after cargo loading) and the higher
application rate of methyl bromide for the China Interim Rule. The upper
end of the projections for all cumulative estimates are not realistic based
upon reported production and consumption data from China. Itis clear
that the upper end of range is conservatively high. The potential aggregate
impact of this alternative is lower because it includes only methyl bromide
fumigations in China and Hong Kong. Consequently, cumulative human
health and environmental consequences from methyl bromide usage under
this alternative are slightly lower.

The aggregate projection of all methyl bromide estimates for compliance
with ISPM 15 (preferred alternative), based upon the above described
analytical reasoning (overall compliance with APHIS” WPM rule and
reciprocal compliance by the United States), ranges from 3,191 to

9,628 MT per year. This estimate is projected to pose a potential effect on
stratospheric ozone above the 1980 levels that ranges from 0.43 to

1.3 percent annually. The implementation of this alternative, as
demonstrated in this risk analysis, shows potential depletion of the ozone
layer commensurate to that anticipated in the FEIS. Therefore, no
substantial changes to impacts on human health or to the environment are
anticipated as a result of continuing implementation of this alternative.
With the ongoing phaseout of most usage of methyl bromide (that has
resulted ina 27,094 MT reduction in use of methyl bromide from 1996 to
2005), the continuing usage from compliance with APHIS” WPM rule is
more than compensated by the overall reductions in usage that continue to
occur.

The aggregate methyl bromide estimate for compliance with ISPM 15
(3,191 t0 9, 628 MT per year) for 2005 can be compared to the figures
reported by UNEP for treatment of WPM. Reporting of all QPS
production of methyl bromide in 2004 amounted to 10,660 MT (page 12
of UNEP, MBTOC, 2007). The category for QPS treatment of wooden
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packing materials was determined to account for 6.4 percent of the overall
QPS usage or 679 MT. Reported production of methyl bromide for QPS
purposes rose from 10,660 MT in 2004 to 13,815 MT in 2005, with the
3,155 MT increase attributed largely to implementation of ISPM 15 for
treatment of wood packaging material (page 12 of UNEP, MBTOC,
2007). The association of this increase with WPM was discussed earlier
in this SEIS and is tenuous due to reporting inconsistencies (see pages
13-14 of this SEIS). Combining the two rough UNEP totals gives an
aggregate WPM usage of 3,834 MT annually. This usage value is towards
the lower end of the range of the methyl bromide estimate (3,191 to 9,628
MT per year) determined in this SEIS, but reporting to UNEP by member
countries is often incomplete or delayed as discussed previously. If one
assumes that the complete implementation of compliance with ISPM 15
for some countries was delayed until 2006, then the reported consumption
data to UNEP in 2005 may not reflect actual usage from complete
compliance. However, most major trading countries were in compliance
in 2005 and those countries did report usage to UNEP. Any increased
annual usage in 2006 to comply with ISPM 15 is unlikely to exceed the
upper aggregate methyl bromide estimate (9,628 MT) determined for
ISPM 15 compliance in this SEIS.

The comparable aggregate projection for methyl bromide estimates in
compliance with worldwide extension of the China Interim Rule, based
upon this same analytical reasoning, provides a range of 3,443 to
10,698 MT per year. Similar issues of uncertainty to those expressed
about the cumulative China compliance are also applicable here. This
estimate is projected to pose a potential effect on stratospheric ozone
above the 1980 levels that ranges from 0.47 to 1.5 percent annually.
Although the aggregate impact from methyl bromide usage associated
with this alternative is greater than for the preferred alternative, any
potential impacts of this alternative would be counterbalanced in similar
manner to that of the preferred alternative by the reductions in usage from
the continuing phaseout of other uses.

Aggregate methyl bromide estimates are not prepared for the remaining
two alternatives. As discussed in the comparison of alternatives section of
this document, it is not reasonable to attempt to project an aggregate
methyl bromide estimate for usage under the comprehensive risk reduction
program alternative with the wide variability of methods. Further, the
alternative use of substitute packaging materials involves no fumigation
with methyl bromide.
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Appendix A. Summary of the Public Comments on the
Draft Supplement to the Final EIS
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. Introduction

The Animal and Plant Health Inspection Services (APHIS) thanks all who
reviewed the “Importation of Solid Wood Packing Material Draft
Supplement to the Final Environmental Impact Statement—February
2007 (draft SEIS) and provided their comments on this document.
APHIS welcomes public involvement and considers public perspectives in
its decision processes.

Copies of the draft SEIS were provided to the U.S. Environmental
Protection Agency (EPA), Office of Federal Activities for their review and
to announce availability of the draft supplement to the public. EPA
prepared a notice of availability of the draft SEIS which included
provision for a public comment period from March 9 to April 23, 2007
(March 9, 2007, 72 FR 10749, Docket No. ER-FRL-6684-7). Interested
parties requested that APHIS extend the comment period to provide
additional time for technical review in writing (see page 1 footnote of
public comment sent from State of California) and verbally (EPA, Office
of Federal Activities). APHIS granted an extension of the public comment
period until June 25, 2007 (May 25, 2007, 72 FR 29294, Docket No.
APHIS-2006-0152). The four public comments (including any
attachments) that were received on the draft SEIS are available for review
at the APHIS Reading Room and are reproduced in the third section of
this appendix.

Although this supplement focuses on the estimates of methyl bromide
usage, there are a number of other technical issues related to the
regulations that were expressed in the comment letters submitted to
APHIS. Those issues are addressed, along with the primary focus, to the
extent that their potential environmental impact affects agency decisions
to be made. Comments from individual respondents are addressed and
summarized, as provided in 40 CFR 1503.4. The comment summaries are
designed to concisely cover the issues and provide responses that clarify
agency perspectives in the second section of this appendix. Numerical
changes related to use of methyl bromide are discussed here as well as in
changes to the text from the draft SEIS and changes in appendix E.
Respondents’ complete and corrected addresses are provided in the
Distribution List, appendix F.
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II. Summarization of Comments and
Responses

For the ease of presentation and thoroughness of coverage, the issues from
the comment responses are discussed in the order of their submission to
APHIS and in the order of their occurrence within the individual
comment. The four review comments, in order of their receipt by APHIS,
were sent from the National Wooden Pallet and Container Association
(NWPCA), the State of California Department of Justice (on behalf of
three States and the Natural Resources Defense Council (NRDC)), NRDC,
and EPA, Office of Federal Activities. With the limited number of
responses received by APHIS, the topics are discussed focusing in greater
detail on the technical issues within this SEIS to cover specific examples,
where possible. Some references provided in response letters lacked
complete citations for which APHIS made an effort to locate the source
documents, but not all cited literature references could be located. The
responses are complete to the extent that the analysts were able to find and
review the documentation cited. To minimize repetition of information,
reference is made to the discussion of topics in the text, in response to
other comments, and to previous environmental documentation for the
Rule.

A. National Wooden Pallet and Container Association

NWPCA’s comment is generally supportive of APHIS review and
decisions.

Comment: NWPCA states that the draft SEIS continues to suggest that
substitute packing materials have fewer environmental consequences.
This cited statement refers strictly to the environmental impacts from
component control methods themselves, and also indicates in the last
phrase that there are unquantified impacts from the manufacturing
processes of substitute packing materials. The FEIS does a thorough
analysis of environmental impacts of wood packaging materials and
substitute packaging materials, including plastics. The FEIS does mention
and provide reference to support issues including biodegradation, reuse,
and recycling; however, this comment does raise additional issues not
covered in the FEIS with specific regard to environmental impacts from
the use of substitute packaging material including fire hazards of plastics
versus wood packaging materials, and reduction of pest infestations in
wood packaging materials since the adoption of the new pest elimination
standards imposed by the industry.

Response: Although the new information presented in their comment
regarding environmental impacts is valid, the associated impacts further
justify APHIS’ analyses in support of this rulemaking. In that the scope of
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the SEIS is limited to the refinement of methyl bromide estimates, further
assessment of these other impacts is not presented.

Comment: NWPCA suggested to APHIS a domestic standard for wood
in response to infestations of EAB and Sirex wood wasp. NWPCA
suggested to USDA that all new or repaired wood packaging materials be
treated, which would become a domestic standard compatible with
international requirements.

Response: APHIS appreciates the interest of NWPCA in pest risk
reduction of WPM for domestic use; however, this suggestion is beyond
the scope of the SEIS and would most appropriately be addressed in a
separate rulemaking specific to such an action.

Although NWPCA states that “any suggestion or implication that
substitute packing materials are environmentally advantageous for
eradicating invasive species is totally unacceptable, impractical, and
contrary to harmonized international law,” assessing the environmental
impacts of all reasonable alternatives associated with this rulemaking is
required to fulfill the requirements of NEPA.

B. Comments from the California Attorney General’s
Office, lllinois Attorney General’s Office,
Connecticut Attorney General’s Office, and NRDC

Response: Contrary to the perspective expressed in the first sentence of
this comment letter, APHIS had reviewed and applied considerable factual
information in the preparation of the original estimates of methyl bromide
fumigation usage. All information provided in the SEIS is supported by
credible and peer reviewed sources that are referenced in the document.
All credible sources of pertinent information relevant to the scope of the
SEIS at the time of preparing the document were incorporated and utilized
to support discussions and claims made within the document.

Preparers of the SEIS are aware of the fact that the 2006 Scientific
Assessment (NOAA et al., 2007) was finalized and released to the public
in February, shortly after the draft SEIS was published; thus, the UNEP
document was not available as a source for the draft SEIS. However, the
findings of this UNEP document are discussed and referenced in the final
SEIS.

The development of methods to apply the factual information to estimates
of methyl bromide has occurred over a number of years and was discussed
in some detail on pages 11 to 15 of the draft SEIS. Independent of how
much data was applied to the analysis of the original regulation, the
determination of how much usage occurs from a given method (relative to
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1. Point 1

other available methods) was expected to be uncertain until compliance
data were available from the industry and for those countries subject to
quarantine requirements. The monitoring of compliance with a given
regulation is part of the ongoing regulatory process that allows APHIS to
review and revise risk reduction strategies. This compliance monitoring
involves collecting information that can be applied to supplement previous
documentation when previous data are limited. This is exactly what the
SEIS does in its reevaluation and refinement of the methyl bromide
estimates of the use in treatment of wood packing material. The long-term
resolution to the pest risk problems associated with wood packing material
referred to on page v of the final EIS requires establishment of a baseline
level of phytosanitary protection from which to determine the need for
further refinement of wood packing material regulations. Therefore, the
SEIS constitutes another step in the ongoing review process at APHIS to
develop a long-term resolution of the pest risks associated with wood
packing materials.

Response to Further Comment: Although ALB is a quarantine wood
pest that was introduced on Staten Island near port facilities, the fact that
the source (e.g., port, natural spread, human movement of wood from
adjacent infestations, or hitchhiking beetles) of this introduction is
unknown makes it a poor justification that a more effective alternative
than treated WPM should be required. The suggestion that APHIS could
have prevented the introduction of ALB on Staten Island by promulgating
different regulations requires assumptions about the movement of ALB
that have not been substantiated.

Comment: In its first point, the comment letter claims that APHIS
“improperly hides the environmental impacts of the increased methyl
bromide use for fumigation by combining it with the potential reduction of
methyl bromide for other purposes.”

Response: The data for methyl bromide estimates and environmental
impacts from the wood packing regulation and each alternative were
clearly presented on pages 24 to 30 of the draft SEIS. The effects are
assessed independent of the other potential reductions in methyl bromide
use that have occurred as a result of the phaseout. The direct impact of the
Rule (from page 32) is projected to result in methyl bromide usage of 822
to 2,351 MT annually that poses a potential range of 0.1 to 0.32 percent
effect on annual depletion of stratospheric ozone above the 1980 baseline.

The 42 percent reduction (27,094 MT) in worldwide consumption of
methyl bromide over the last 10 years, from 63,960 MT in 1996 to
36,866 MT in 2005, shows the effectiveness of the ongoing overall
phaseout of methyl bromide (UNEP, MBTOC, 2007). It is clear that the
projected increases in usage of methyl bromide from the Rule do not
increase usage to the extent that the usage is reduced by the phaseout. If
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one combines cumulative data for methyl bromide production associated
with all wood packing material, as reported by UNEP (pages 13 to 14 of
this SEIS), the total worldwide usage of methyl bromide attributed to
WPM in 2005 amounts to only 3,834 MT annually. This WPM
application clearly involves less increased usage than the 27,094 MT
reduction related to the phaseout; however, the impact to the stratospheric
ozone from such continuing usage should not be interpreted to be
negligible. Nonetheless, it is clear that the relative contribution to the
overall impact on the ozone layer is greater from other uses of methyl
bromide and uses of other ozone-depleting substances.

Comment: Also, the first point suggests that the impact of other changes
in use of methyl bromide and other ozone-depleting substances not
associated with wood packing material need not be considered in the
determination of impacts to overall stratospheric ozone in this EIS.

Response: The cumulative impact analysis under NEPA requires
consideration of the influence of these other ozone-depleting substances
on the stratospheric ozone layer. The selection of the 1980 level of
stratospheric ozone as the baseline for full recovery of the ozone layer
(NOAA et al., 2007; UNEP, MBTOC, 2007) is a worthy milestone;
nevertheless, it does not guarantee full recovery of the ozone layer. The
2006 Scientific Assessment in the first line of the summary on page 6.1
indicates that global ozone levels were already declining in the late 1970s
due to anthropogenic releases of ozone-depleting substances (NOAA et
al., 2007). Although this same document projects conditions in the
Antarctic stratosphere to return those preceding 1980 by around 2065
(page xxxv of the Executive Summary of NOAA et al., 2007), that
projection does not take into account the potential options for accelerating
or hindering the recovery of the ozone layer (including phaseouts of QPS
usage of methyl bromide and other presently unregulated uses of ozone-
depleting substances) shown in their table 1. Independent of the milestone
selected for the ozone layer recovery, use of other ozone-depleting
substances will either increase or decrease effects to stratospheric ozone.
Pages 29 to 32 in this final SEIS discuss the limitations of this type of
projection. The aggregate methyl bromide estimate for all compliance
with ISPM 15 determined in this SEIS ranges from 3,191 to 9,628 MT
annually (see page 37).

As indicated in the previous paragraph, the determination of effects on
ozone are calculated relative to the 1980 baseline for stratospheric ozone
levels. As other ozone-depleting substances are phased out and degrade
(including some substances with long half-lives), the elimination of the
remaining uses will be associated with increasingly greater potential to
recover the remaining ozone to the 1980 baseline level, so the potential
effect as a percentage is subject to change over time, particularly as the
impacts of the phaseout increase the stratospheric ozone levels. This
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2. Point 2

indicates that the potential effect on stratospheric ozone from the same
usage of methyl bromide this year as in the previous 10 years would
contribute to a higher percentage of depletion above the 1980 baseline
than previously. The UNEP Scientific Assessments of Ozone Depletion
continue to track the recovery and science of ozone depletion. The
Executive Summary for the WHO/UNEP “Scientific Assessment of Ozone
Depletion: 2006 was released August 18, 2006; however, the entire
assessment, including supporting chapters (NOAA et al., 2007), was not
available until February 2007. The draft SEIS was in the process of being
printed in February at the time of release of their complete assessment;
consequently, the complete information was not available to update the
draft SEIS. However, APHIS has since recalculated impacts in the final
SEIS to account for the determined 33 percent increase in effectiveness
(from 45 to 60) of bromine relative to chlorine in global ozone depletion
potential on a per-atom basis. In addition, other refinements to the
calculations from this scientific assessment and from the 2006 UNEP,
MBTOC assessment (published March 15, 2007) were made to update the
methyl bromide estimates and their potential impacts based upon the
present state of the ozone layer. Based upon the above discussion, it is
anticipated that further refinements will continue as the science improves
and recovery of the ozone layer progresses.

Comment: The second comment suggests that the incomplete
compliance data precludes the ability of APHIS to reach a viable
conclusion.

Response: It is noteworthy that APHIS had considerably less data upon
which to base their risk calculations and environmental assessment at the
time of the China Interim Rule and other previous wood regulations than
we have now. Appendix E of the final SEIS has been expanded to clarify
methods and the compliance data reported to APHIS. The calculations
have consistently been designed to avoid underestimation of methyl
bromide usage, and the reporting that has been submitted to UNEP has
been within or below the range determined by our calculations. In the
assessment of China in the draft and final SEIS, the analyses intentionally
selected the fumigation of already loaded cargo as the treatment for
calculations to ensure that the methyl bromide estimate was not
underestimated for this country. In addition, it adjusted the analysis to
account for their practice of sealing containers for fumigation rather than
tarping containers that is more conventionally practiced elsewhere.
Knowledge of this practice in China would not have been determined if
APHIS did not continue to monitor their compliance and seek more
complete information about their methyl bromide usage during the last
few years. This practice was discussed on pages 20 to 21 of the draft SEIS
and is discussed on page 24 of the final SEIS.
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3. Point 3

The reported methyl bromide consumption from China to UNEP in 2005
(table 3.13 on page 53 of UNEP, MBTOC, 2007) amounted to 841 MT for
regulated uses, so a noteworthy amount of their consumption is not used
for QPS. Of the 13,815 MT of methyl bromide used for QPS worldwide
in 2005, only 978 MT of methyl bromide are estimated to be used for
durable goods such as wood packaging material (table 3.15 on page 57 of
UNEP, MBTOC, 2007). The projected methyl bromide estimates for
wood packing material for China in the final SEIS range from 2,232 to
6,893 MT which exceeds the UNEP data by a substantial margin. From
the usage reported to UNEP, there is no clear basis to suggest that
substantially greater usage occurs through imports or remaining stock.
The total production of methyl bromide in 2005 was 37,923 MT (table 3.2
on page 31 of UNEP, MBTOC, 2007); however, the overall consumption
was 36,866 MT of methyl bromide in 2005 (page 57 of UNEP, MBTOC,
2007). This indicates only about 1,000 MT not consumed in the same
year as production. This is comparable to remaining stocks from other
recent years. The reported quantities do not suggest that large stocks or
imports are being used to meet ISPM 15 in China.

The final EIS, on page 16, discusses inspections of WPM and the results
of monitoring. APHIS, in its consideration of the China Interim Rule,
took into consideration the existence of some fraudulent certification by
focusing early inspection on WPM from China. The compliance study in
1998, cited on page 16 of the final EIS, found China to lack treatment in
only 0.7 to 0.9 percent of the shipments and incorrect treatment in only
0.05 to 0.2 percent of the shipments. Although comparable studies have
not been reported for more recent years, there is no inspection data to
suggest that their compliance has either improved or declined.

Other than compliance since the China Interim Rule, the final SEIS has a
lack of compliance data for 65 other countries that account for about

3.6 percent of the U.S. Customs entries in 2005. This list, along with the
compliance information for other countries, are described in part of
appendix E of the final SEIS. Fumigation of WPM from these countries is
assumed to occur by tarping containers with already loaded cargo. As
with the China calculations, this results in a conservatively high estimate
for methyl bromide for these countries. The remainder of the countries
that export to the United States have either provided complete information
about their manner of compliance or sufficient data were available
regarding their compliance provided by them or from UNEP reporting to
prepare an informed analysis.

Comment: The third comment suggests that APHIS, in the draft SEIS,
precludes substitute packaging consideration.

Response: On page 5 of the draft SEIS, it states, “In accordance with
applicable international agreements, APHIS does consider in its
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regulations governing phytosanitary issues in trade if those measures are
transparent, technically justified, and no more restrictive of trade than
necessary to achieve an appropriate level of phytosanitary protection.
...Should it become evident that the usage of methyl bromide fumigation
in the treatment of WPM is no longer needed by developing countries in
order to meet phytosanitary requirements (due to increased availability of
substitute packaging materials and other treatment measures in all affected
countries), and that the elimination of methyl bromide fumigation is *not
more trade restrictive than required to achieve [an] appropriate level of
sanitary or phytosanitary protection,’ as is specified by provisions of the
Sanitary and Phytosanitary Agreements of the World Trade Organization,
then APHIS will consider further rulemaking for WPM (e.g., substitute
packaging). Thus, the claim made in the above stated comment
inaccurately suggests that APHIS interprets “no more restrictive” to mean
that the usage of an alternative method must be widespread for a switch to
be permitted.

As stated in the text on page 5 of the draft SEIS (and quoted above),
APHIS considers any alternative (including substitute packaging) for
regulation presented in this rulemaking to be “more trade restrictive” if it
is not feasible for equitable implementation in all countries and
particularly for those developing countries whose trade could be restricted
by the implementation. Further, the costs of the alternative limited to
substitute packaging materials (e.g., plastics) in these developing countries
are likely to exceed those in developed countries due to costs of importing
the raw materials for manufacturing or of those packing materials already
constructed.

Contrary to the view that APHIS can impose any regulations that it wants,
the IPPC requires that new regulations be technically justified first. The
quarantine pests (bark beetles) of concern to Australia and New Zealand
do not necessarily mirror those of concern to APHIS, nor do their methods
necessarily achieve the same level of phytosanitary protection for every
country. The Australian Quarantine Inspection Service has not yet
submitted their technical justification for required debarking. In the
absence of their technical justification, the NPPOs of other countries are
not obligated to apply the more stringent applications proposed.

The scope of the draft SEIS was to reevaluate and refine the methyl
bromide estimates from the FEIS. The refinement of methyl bromide
estimates was initiated because of the availability of new information, and
this refinement was promised in the FEIS. The assessment of the
alternative to phaseout methyl bromide and adopt the use of alternative
packaging materials has not changed substantially. The lack of definition
for the phaseout/phase-in period, suggested from comments, show the
limited basis available for regulatory decisionmaking. Cost aspects related
to this rulemaking were thoroughly assessed in the associated regulatory
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4. Point 4

A-10

impact analysis (USDA, APHIS, 2004). The fact that substitute packing
materials make up only about 5 percent of the U.S. market for packing
materials (FEIS on pages 41 and 80) and plastic pallets only comprise

8 percent of the European pallet market indicates that such materials are
not and, for the foreseeable future, will not be the dominant share of the
market in developed countries, let alone developing countries. It is to the
benefit of industry groups, such as RPM Technologies, to provide
optimistic projections about future market share to their customers and
stockholders; however, sound decisions for enforceable regulations require
consideration of all information, including contrary information from the
wood packing industry (see public comments from NWPCA). Many
developing countries still depend on wood packaging materials for pallets
due to the low cost and accessibility of wood. Thus, the assumed increase
in plastic pallet market share and use is not sufficient to suggest that
plastic pallet use should be adopted as standard packaging material
worldwide, because it is not a feasible alternative for many nations.

Comment: The fourth comment states that the draft SEIS did not
adequately identify and discuss the worldwide and collateral effects of the
WPM rule. The comment indicates a lack of satisfaction with the point in
time estimates referred to in the draft SEIS at page 11.

Response: Information was sought by APHIS for methyl bromide usage
and methods of treatment from NPPOs of certain countries. Conservative
estimates were used to account for information that was not available for
some countries. The SEIS does make reference to and incorporates the
increase of trade since the FEIS into its refined methyl bromide
calculations. The draft SEIS states, on page iv of the Executive Summary,
that “although the refined estimates determined for this supplement more
accurately portray the range of methyl bromide used for ISPM 15
compliance than previous estimates, the dynamic nature of trade and
compliance with trade-related regulations result in the ongoing need for
review because this information reflects only the most recent information
received. The availability of information about compliance by exporters
in some countries is still lacking, and for these countries, this supplement
applies conservative assumptions designed to err in favor of
overestimating their methyl bromide usage.” Thus, the draft SEIS takes
into consideration the issues mentioned in this comment and addresses
them in the document appropriately.

It is noteworthy that other analytical documents making projections use
data for specific points in time for their projections. For example, the
2006 Scientific Assessment of Ozone Depletion selected the end of 2006
as their point for projections of elimination of emissions from ozone-
depleting substances (page xxxvi of NOAA et al., 2007). No effort was
made by the UNEP scientists to quantitatively speculate on how
anthropogenic use will or will not change with human activity after 2006,
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5. Point 5.

so it is likewise not appropriate for the SEIS to attempt to estimate future
anthropogenic use beyond present data.

Comment: The comment also expressed concern with the discussion of
collateral impact analysis, as mentioned on page 29 of the draft SEIS.

Response: As was indicated in the draft SEIS at page 29, “The lack of
reliable data about the amount of world trade among countries other than
the United States and associated WPM with that trade makes any
cumulative analysis speculative and, therefore, the aggregate methyl
bromide estimates and effects for each alternatives in this SEIS are limited
to the relative effects of imports to and exports from the United States.”

If one looks at the cumulative data for the methyl bromide associated with
all wood packing material as reported by UNEP (MBTOC, 2007) and
discussed on pages 13 to 14 of this SEIS, the potential annual worldwide
usage amounts to 3,834 MT in 2005. Comparing this figure to the
conservative aggregate projection in this SEIS (3,191 to 9,628 MT per
year) indicates that the additional usage by other countries is covered
within the overall range projection. For export from countries such as
South Korea, there was usage allowance projected to account for
uncertainty (see table 3-1).

Comment: This comment suggests that APHIS did not provide adequate
information to make a fair assessment of the accuracy of methyl bromide
estimates.

Response: The draft SEIS, on pages 17 to 22, provides questions asked of
foreign NPPOs, their responses for methyl bromide and heat treatment
usage, their method of application to wood packaging materials, and the
country that the information represents. The information obtained from
foreign NPPOs was used to refine methyl bromide estimates in the draft
SEIS. For uncertain information and/or in the absence of more definitive
information from NPPOs, estimates in the draft SEIS remain
conservatively high.

In the draft SEIS at page 25, a footnote in table 3-1 states that the “Other
Countries” refers to “those countries for which compliance data are
lacking and those countries strictly complying by heat treatment of wood
packaging material.” To assist the reader, the countries are listed by
category in appendix E of the final SEIS. “Other Countries” consists of
the 139 countries reported to only heat treat WPM or use substitute
packing material, and the 65 countries lacking compliance data and
assumed to fumigate with methyl bromide. The percentage of U.S.
Customs entries in 2005 is also provided for each category.

As mentioned in the draft SEIS at page 18, “unlike the available export
data from NWPCA, comparable data about the number of WPM units
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fumigated with methyl bromide annually are not available for import
entries to the United States so estimates for all countries other than
Nicaragua are calculated using U.S. Customs entry.” There is no evidence
to suggest that U.S. Customs data are lacking reliability or accuracy.
Further the U.S. Customs entry data is collected for all entries and no
change in the collection of that data has occurred. The general import data
are not collected by Agricultural Specialists/Inspectors at the U.S.
Customs Service, so the cited reference to vulnerability from foreign pests
and diseases pertaining to agricultural specialists does not relate to the
collection of overall import data contrary to the statement in this comment
provided.

Comment: This comment questions the variation of methyl bromide
production and consumption data between the draft SEIS and that cited by
MBTOC and UNEP.

Response: The variation in data is expected because the years of data
referenced in the comment are between 5 and 8 years old and much has
changed in methyl bromide production and consumption since that time.
Further, the MBTOC data, cited in the comment, includes all QPS uses, as
opposed to the draft SEIS, which limited methyl bromide estimates to
wood packaging material only. Thus, the difference in methyl bromide
usage relates to different overall uses. As was discussed previously on
pages 13 to 14 of this SEIS, the methyl bromide production (UNEP,
MBTOC, 2007) indicates 3,834 MT in 2005. This compares favorably
with the aggregate methyl bromide range estimate from 3,191 to 9,628
MT per year in this SEIS.

Comment: “APHIS further fails to account for potential increase in usage
based on the limited efficacy of the current methyl bromide fumigation
schedule.”

Response: This comment assumes that the expressed concern of the IPPC
contracting parties that the methyl bromide treatment schedule did not
achieve the desired reduction in pest risk was a result of “APHIS’
estimates.” It is stated on page 6 of the draft SEIS that the only IPPC
approved revision since the initial methyl bromide fumigation treatment
schedule of Annex | of ISPM 15 was to change the proposed minimum
time required to maintain concentrations of methyl bromide within the
fumigation enclosure. Discussion of the lack of change in dosage rate
indicates that methyl bromide usage would not change. The revised
treatment schedules are designed to eliminate pest risk without the need
for additional usage of methyl bromide. The FEIS, on pages 64 to 66,
discusses the capacity for pest mitigation of ISPM 15 relative to other
alternatives and this issue is not revisited in the SEIS.
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6. Point 6

1. Risk to the
Ozone Layer

Comment: The sixth comment suggests that APHIS makes no attempt to
account for or estimate possible fraud in reporting, especially from China.
This comment assumes that a high estimate for China, in the draft SEIS on
page 19, must mean that there is massive fraud in reporting. This
comment presumes that some shippers are not treating rather than some
are treating prior to loading or heat treating.

Response: Although one can use any of several speculations on the
manner of or lack of compliance with ISPM 15, the draft SEIS was
prepared to make reasonably accurate usage estimates for methyl bromide
and not review the compliance history. The issue of fraud in reporting,
especially from China, was covered in the WPM FEIS on page 16 under
this issue of compliance. Further, compliance with recycling and repair
does not automatically mean lack of proper treatment.

C. Natural Resources Defense Council

Comment: NRDC suggests that APHIS has not regarded the methyl
bromide estimate as related to their rulemaking.

Response: The estimates of methyl bromide usage have been an integral
part of every EA and EIS that has been prepared for agency applications
of this fumigant. APHIS does not consider reevaluation and refinement of
previous estimates to be a trite exercise, but seeks to continue to improve
on the previous risk assessments. In those import regulations where there
are more than one available means to fulfill treatment requirements, there
will always be uncertainty about how the exporters from other countries
will decide to meet those requirements. APHIS is primarily concerned
that the decision can be informed in regards to potential risks from each
treatment method or alternative, and there is no evidence that previous
documentation was not adequate.

Comment: The draft supplemental EIS does not reflect current scientific
information on methyl bromide’s risk to the ozone layer.

Response: As was pointed out in a previous comment response, the draft
SEIS was prepared at a time when only the UNEP Executive Summary
(released August 18, 2006) was available; however, the entire assessment,
including supporting chapters (NOAA et al., 2007), was not released until
February 2007 when the draft SEIS was at print. Therefore, the draft SEIS
did not have the complete information from which to adjust its analyses.
However, APHIS has since recalculated the estimates and impacts in the
final SEIS based upon this document and other more recent publications.

As was pointed out in our response to earlier comments, the percentages
cited by UNEP relate to their selection of the 1980 level of stratospheric
ozone as the baseline for full recovery of the ozone layer. Conditions in
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the Antarctic stratosphere are projected to return to those preceding 1980
by around 2065 (page xxxv of NOAA et al., 2007). As other ozone-
depleting substances are phased out and degrade or are removed from the
atmosphere, the level of stratospheric ozone will increasingly approach the
1980 baseline level. The remainder of ozone-depleting chemicals in use
will either delay the recovery to that level or prevent recovery to higher
concentrations than in 1980. There was clear evidence that global ozone
levels were already declining in the late 1970s due to anthropogenic
releases of ozone-depleting substances (page 6.1 of NOAA et al., 2007).
Just as the previously cited 1-percent effect from methyl bromide is
presently outdated, the percentage reductions cited in table 1 will change
as recovery of the ozone layer occurs, and better understanding of the
atmospheric science occurs. Those reductions in table 1 are cited as
potential options for accelerating the recovery of the ozone layer to 1980
baseline levels (page xxxvi of NOAA et al., 2007). The reductions would
occur in addition to the recovery that is already projected from the
phaseout of other ozone-depleting substances. Based upon current
understanding, the percentages in reduction cited in table 1 will increase
commensurate with any increases in stratospheric ozone from the present
phaseout until full recovery of the ozone layer occurs (1980 baseline
levels of ozone are reached), and will decrease commensurate with any
decreases in consumption of the compound or compound group until
complete phaseout occurs. Table 1 reductions are only related to a
hypothetical end to production and emissions after 2006; however, the
numerical determinations in the table do provide a good snapshot of the
overall impact from methyl bromide usage.

It must be kept in mind that the impact from use of some ozone-depleting
compounds extends for long periods after their use has ceased due to long
half-lives in the atmosphere. The half-life of methyl bromide is relatively
short (0.7 year) and the benefits to ozone recovery (5 percent cited in
table 1) from phaseout would occur within a few years; however, other
reductions in use of ozone-depleting substances do not necessarily result
in such rapid removal from the atmosphere. In theory, recovery of the
ozone layer should occur by 2065 with or without further restrictions on
unregulated uses. However, “the return of ozone to pre-1980 levels” by
2065 is not certain due to changes in the atmosphere since 1980 (page 6.1
of NOAA et al., 2007). The influence of global warming agents and other
compounds on atmospheric conditions creates uncertainty about the rate
and time required for recovery of ozone from the various scenarios
considered by UNEP. APHIS does discuss and consider this information
in the text of the final SEIS.
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Comment: This comment suggests that the primary factor in increased
QPS production relates to compliance with ISPM 15.

Response: In using reported information, one must take care in placing
weight on numerical figures. Although the UNEP, MBTOC report (2007)
at page 58 attributes the increased consumption of methyl bromide in 2005
for QPS usage largely to compliance with ISPM 15, some uses reported to
UNEP were reclassified by EPA as QPS for the first time in 2005 (see
pages 13 to 14 and 37 of the final SEIS). In particular, the QPS reporting
by the United States in 2005 reclassified some critical use exemptions as
QPS based upon export preshipment requirements. This amounted to
inclusion of an additional 1,209 MT of methyl bromide (which in previous
years was part of critical use exemption reporting) listed as QPS in their
2005 reporting to UNEP (EPA, OPP, 2005). This 1,209 MT increase in
QPS reporting by the United States in 2005 for articles other than WPM
could account for over one-third of the total increase in QPS cited by
UNEP (3,155 MT). Such changes in classification for reporting purposes
by various countries may even account for more of the increased
reporting. Although it is reasonable to expect some increased usage of
methyl bromide to comply with ISPM 15, the UNEP document does not
clearly break down how much increase related to different categories of
QPS in 2005. Their reporting has not required reporting the breakdown of
QPS by category. However, many countries were complying with ISPM
15 in 2005 and those countries using methyl bromide to treat wood
packing material would be expected to report greater usage of methyl
bromide to UNEP. Combining the quantity of methyl bromide associated
with wood packing materials in 2004 (679 MT determined from page 12
of UNEP, MBTOC, 2007) with the 3,155 MT attributed to WPM in 2005
gives a total amount of 3,834 MT annually. This amount could be
adjusted for the U.S. changes in reporting in 2005 to amount to 2,625 MT
annually. However, when the effort is made to account for all such
changes, the association between numerical changes and specific uses is
not clear. The aggregate methyl bromide estimate for compliance with
ISPM 15 in the final SEIS (page 37) ranges from 3,191 to 9,628 MT per
year. The UNEP numbers are not outside this projected range if one
anticipates some increased usage in 2006 as additional countries comply
with ISPM 15; however, there is no reason to assume that such increases
would continue, particularly when most countries are not showing
preference for fumigation with methyl bromide over the use of heat
treatment or substitute packing materials. To establish a clear trend in
usage, the data need to be specific to methyl bromide treatment of WPM,
and the occurrence needs to be based upon more than one data point. Any
long-term trend can not be established from the present data of UNEP or is
at best tenuous.

The revised methyl bromide schedule was discussed briefly in the draft
SEIS on page 6. Reference is made to the anecdotal evidence of
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increasing the initial methyl bromide charge cited by UNEP (MBTOC,
2007) in the final SEIS. Any effects from this occurrence and the
retreatment, in places like Australia, should become evident in future
reporting to UNEP. The indication of under-representation of wood
products as a proportion of QPS fumigation (page 287 of UNEP, MBTOC,
2007) seems reasonably likely, given the other reporting problems
described above and in the text. Reported amounts are less than our
methyl bromide estimates, so such statements indicating under-
representation of reported use of methyl bromide for wood products to
UNEP are consistent with our analysis.

APHIS is continuing to work with other countries to develop methods that
are compatible with their packing needs as part of coordination with other
countries through the International Plant Protection Convention (IPPC). It
is desirable for those less developed countries and smaller WPM
companies using methyl bromide to convert over to heat treatment or use
substitute materials in their compliance. APHIS is committed to work
with the IPPC on decreasing pest risk in packing materials in a manner
that lowers other environmental impacts. Part of this commitment
involves working on a draft International Standard for Phytosanitary
Measures (ISPM) for “Developing A Strategy To Reduce Or Replace The
Use of Methyl Bromide for Phytosanitary Purposes.” This standard has
been under review since June 2007 by the contracting parties to the IPPC.

Comment: The comment cites inconsistent and missing QPS usage data
reported to UNEP regarding methyl bromide usage.

Response: This is exactly the reason that APHIS does not depend upon
their reporting as the primary basis for quantitation, but uses it mainly as a
cross-check of the information collected through NPPOs.

This issue is partly covered in response to point 5 from the California
Attorney General’s Office and others. The breakdown by country is
presented in appendix E by category. Use of method 1 applies to the
usage of methyl bromide by those 65 countries lacking compliance data
that are assumed to fumigate with methyl bromide. Method 2 strictly
applies to China. Method 3 applies to Canada, Mexico, and the

22 countries providing some data about fumigating WPM with methyl
bromide to comply with APHIS regulations. Method 4 strictly applies to
Hong Kong. Method 5 applies only to Japan which indicated fumigation
prior to assembly of WPM. For China, Hong Kong, and the 65 countries
analyzed under method 1 where compliance data are lacking, the analysis
applied half of their WPM to heat treatment and half to fumigation with
methyl bromide. Method 4 applies to Hong Kong and involves
“Treatment of Assembled WPM in Sealed Containers Before Loading of
Cargo,” not treatment before assembly (see page D-5 of the draft SEIS.
The basis for this method is explained on page 21 of the draft SEIS and
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related to representative treatment from the origin of many shipments
there. These methods are designed to provide a conservatively high
estimate for those countries where data are lacking. Where more
information was available, more refined calculations were used in the
SEIS’ refinement of methyl bromide estimates.

APHIS does acknowledge that there are alternate options to methyl
bromide; however, APHIS has limited regulatory authority independent of
formal justification to the IPPC. Further, there are several issues to
address prior to requiring alternative treatments to methyl bromide (e.g.,
cost comparisons, environmental impacts, durability, etc.). Any shipping
requirements implemented in this regard would need to continue to
facilitate trade and be equally feasible for both developed and developing
countries.

Comment: Part of the comment suggests the use of recycle and recapture
technologies by which methyl bromide emissions can be captured and
removed prior to release following treatments.

Response: Recycle and recapture technologies may have the ability to
reduce methyl bromide emissions; however, the cost of such systems must
be assessed to determine the feasibility of such systems for all shipping
countries. This was discussed briefly on page 62 in the FEIS. Also, the
assessment of such systems would need to be initiated in a proposed
rulemaking outside of this SEIS.

Comment: The comment also mentions Japan’s proposal to use a mixture
to treat wood packaging material which includes sulfuryl fluoride, methyl
isothiocyanate, and methyl iodide.

Response: There are many potential alternatives to methyl bromide;
however, they have not been adopted for use in place of methyl bromide
for various reasons. Although sulfuryl fluoride may not pose the same
harmful ozone depleting effects as methyl bromide, it may not provide the
efficacy necessary to eliminate all life stages (including egg stage) for pest
risks of concern. Similarly, methyl isothiocyanate and methyl iodide
require further efficacy data to determine if they are sufficient candidates
for the treatment of wood packaging material to prevent U.S. wood pests
of concern (e.g., ALB). In addition, the environmental characteristics of
these pesticides need further consideration. For example, sulfuryl fluoride
is known to contribute to global warming on the order of 25,000 times the
global warming potential of carbon dioxide (Dervos and Vassiliou, 2000
as cited in Knight, 2004). Contributing to another global problem
(atmospheric warming) to reduce a different global impact (ozone
depletion) is probably not an appropriate solution. Moreover, this SEIS is
limited to the refinement of methyl bromide estimates and, thus, the
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subject of methyl bromide alternatives presented in this comment are
beyond that scope.

Comment: Several references in this comment are cited in their
relationship to this issue. One paper presented at a USDA-sponsored
research forum indicating that the 3 to 5 percent negligible risk standard
held by APHIS would translate to the probable arrival in the United States
of many quarantine pests.

Response: The claim made in the paper expresses one opinion and has
been reviewed by APHIS managers.

Comment: The comment also discusses treatment failure rates and
technical justification for Australia’s standard.

Response: The pests of quarantine significance to Australia differ from
those of concern to the United States, so it is difficult to ascertain what
actually applies to APHIS regulations.

Comment: In their comment citing a study by Burgess (2005) and Allen
(2001b), question is raised over the limited acceptable confirmation for
treatments. However, there are several requirements for ensuring that
compliance with treatments are achieved (e.g., IPPC container markings).

Response: APHIS is concerned with compliance with our regulations and
did consider this issue in early rulemaking. This was part of the reason for
conducting the compliance study of China cited on page 16 of the FEIS.
Further, ongoing monitoring of pest interceptions allows for continuing
assessment of how effective and how well treatment requirements are
being adhered to. APHIS, in early deliberations, recognized the potential
for some fraud and continues to work with NPPOs of other countries to
ensure that treatments of packing materials adhere to our regulatory
requirements.

The U.S. Environmental Protection Agency reviewed the draft SEIS and
expressed their lack of objection to APHIS’ adoption of the IPPC
guidelines. Accordingly, they assigned a Lack of Objections (LO) rating
to the document. APHIS appreciates their thorough review of our NEPA
documents.
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Comments on the Use of Methyl Bromide for the Elimination of
Invasive Spccies In Solid Wood Packaging
By the National Wooden Pallet and Container Association

INTRODUCTION

The National Wooden Pallet and Container Association (NWPCA) is the largest
organization in (hc world representing wooden packaging companies. While our primary
membership base is in the U.S., we have members in 29 other countries.

Woud pallets and containers are the most environmentally responsible shipping and
storage platforms available. Wood packaging materials are rcusable, rcpairable, recyclable and
made [rom a rcnewable resource. Our members use a grade of lumber that is a byproduct of
other primary wood products such as fumiturce and construction materials. Were it not for the
shipping platforms and containers manufactured by our industry, this lumber would largely be
discarded. Further, the material from pallets, no longer able to be repaired, can be turned into
useful, marketable products such as playground muleh, animal bedding and wood stove
briquettes rather than discarded into landfills.

Wooden pallets transport wcll over 85 percent of every manufactured product that is
bagged, crated, boxed or otherwise packaged and shipped throughout the entirc world. They are
indispensable (o global commerce.

Obviously our members have a major stake in cnsuring the perpetuation of America’s
forests — and Amcrican shippers have a significant interest in assuring widespread continued
access to wood pallets and containers.

ENVIRONMENTAL COMPATIBILITY FOR ALTERNATLIVFE MATERIALS = SIIORTSICHTED

The Draft Supplement (o the Final Environmental [mpact Statement continues to suggest
that allernative materials to wood packaging would have fewcer environmental conscquences.
These statements are made without any rcferences Lo scientific evidence to support them. One
such statcment is as follows:

“‘Substitute packaging materials only (prohibition of WPM), as suggcsted in the FEIS,
would achieve the greatest reduction of pest risk with the Icast environmental impact
from its component control mcthads, but would generatc some impacts from the
manufacturing process.”
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1hdl concept ignores Lhe fact that such p.nckagmg matcrials as plastic pallets are made
l‘rom pctrochcmlcal feedstock, which unlike wood is a non-renewable resource. Of even more
concern from an environmental standpoint is the facl that the “substitute packaging matcerials”™
arc not biodegradable. Their impact at the life-end of the product has not been considered.

- Perhaps the authors of this supplemental statement are under the impression that plastic
'pailcts are able to be used indefinitely. They cannot. Plastic paliets under load begin to bend.
When they bend to the point that a forklift can no longer easily be inserted, the plastic pallets are
rded. While some can be ground up, reformulated and ex(ruded into othcr plastic products,
nergy required is sigmificant and most end up in landfill.

- The impact statcment also fails to consider the issue of the increased fire hazard posed by
.,1ashc pallets. The National Fire Protection Association has always required a one-class upgrade
in fire protection (rom that defined for storage on wooden pallets. Under ncw regulations issued
. 2002, a two-class upgrade is now mandatory for users of reinforced polypropylene and
i _polyethylcne plastic pallets. Un-reinforced plastic pallets remain a onc-class upgrade over

! ’ff-'wooden counterparts. :

~ The burning of fossil fuels produces air pollution and carbon dioxide (C02), which is a
principal grecnhouse gas. Trees, during their growth phasc, draw carbon dioxide from the
atmosphere, release oxygen back, and usc the carbon to produce wood and leaves. Through this
process, trces remove large quantitics of carbon dioxide from the atmosphere and store it in their
cells,

... Whenatrce is cut down, the carbon it stored during its life cycle is retained within its
ccllular structure. The harvesting of trces and manufacturing of forest products transfers the
carbon from the forests to wood products like pallets and containers. Those wood shipping
platforms, store carbon for long pernods of time. Altcrnative matcrials - especially
petrochemical byproducts - cannot compete with wood in this environmental arena.

The wood pallet and container industry has successfully adopted and put into practice
effective pest climination standards. Through monitoring by a variety of PPOs around the world
we know there have been few infestations since the intemational standard has been put in place
and that the ratc of interceptions at the ports and borders is less than one-tenth of one percent.
There is no reason even to consider alternative materials, which have a strongly negative impact
on the safcty of warehouse facilities and on the environment that have yet to be considered.

WoOD PALLETS — TUE MARKET CHOICE

The wood pallet and container industry rctains the enormous market share it does because
wood remains strong, durable and cost ¢ffective. Those who have made a commitment 10
allernative materials arc finding skyrocketing costs a serious problem. One example of that 1S
the United State Postal Service (USPS).
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According to an article in the August 2006 Material Handling Management, USPS
purchascd 2,244,672 pallets in fiscal 2004 for $11.36 each for a total of $25,506,006. In 2003,
USPS spent just under $10 million when it purchased pallets for $14.23 each. Just one year later,
USPS paid $22.75 for cach plastic pallct for a total of $6,818,175 pallets — and that was just its
first quarter to replace its reserve pallets. With the price of these petroleum-based products
doubling in three years, few private-sector shippers would choose these products over wood
pallets, which arc about onc-fourth the cost.

AN INDUSTRY EMBRACING ENVIRONMENTAL INNOVATIONS

The NWPCA received a federal grant to develop a production system by which industry
wood waste would be collected al a regional location, finger-jointed into lumber materials, and
distributed to participating wood packaging companies for use repairing and remanufacturing
wood pallets. Tf the project proves itsclf to be a practical, commercially viable enterprise, the
assaciation will establish regional facilitics to maximize the use of this recycling technology
program. This program is one cxample of the cnvironmenta! innovations being pursued by the

NWPCA.

The wood packaging industry has a deep commitment to the preservation of the world’s
forests through the application of cffective methods for the climination of invasive pests. Asa
trade organization, the National Wooden Pallet and Container Association NWPCA) goes
further in actively encouraging and supporting the development of practical new treatment
methods that minimize the potential for negative environmental impacts.

From the earliest discussions of technical issues surrounding the crecation of a workable
global standard for the wood packaging industry, the NWPCA suslained the goals of the
intcrational community by educating the U.S. wood packaging industry about the emerging
standard long beforc it took effect. This knowledge transfer spread beyond the industry to
include wood pallet and container users and industry suppliers so the response to the new
measure was quick, efficient and operational from the earliest days of the trcatment programs.

The consensus of (he international Plant Protection Organizations (PPO) was that there
would be two allowablc treatment methods that had been determined to be effective in the
elimination of invasive species - heat treatment and fumigation with Mcthy! Bromide. At the
request and urging of APHIS USDA, NWPCA was designated as the manager of the fumigation
program with the American Lumber Standards Committce (ALSC) taking on the supervising rolc
for heat treatment.

From the outset, NWPCA viewed the fumigation program as limited, and probably
temporary, as far as United States wood packaging production is concerned. The use of Methyl
Bromide is necessary al this time for many of the less developed participating countrics in the
International Plant Protection Convention (IPPC). It was also needed as a temporary measure for
many smaller wood pallet and container companies when the ISPM-15 requirements first took
cffect.
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The number of pallets being fumigated with Methyl Bromide in the U.S. is quile small -
imately 7 percent. Most are from small business owners who cannot make the enormous
investment required for heat treatment. However, many of our members have said they
alling their heat-treatment services to compctitors in their areas so the use of fumigation is
hing further.

Another scenario for the use of fumigation is employed by shippers who have pallets

oad that were expectcd Lo be distributed domestically that then become needed instead for
Many of these can be treated under Joad with Mcthyl Bromide, whereas heat trcatment is

able for most products under load.

NWPCA has suggested to USDA the establishment of the intemational standard for
demesnc use — that is the treatment of all new or repaired wood packaumg materials. . This was
in tespomc to infestations in four statcs by the Emerald Ash Borer and in two others by the Sirex
“wood wasp. Such a standard would require all pallets to be trcated and marked thereby
 eliminating much of the need for treatment under load since all pallets would be trealed.

: vUn{'orlunately. USDA has not as of yel adopled a domestic standard compatible with the

A mtematmnal requirements.

NWPCA wclcomes a replacement for Mcthyl Bromide. Currently, it is an accepted
intemational trcatmenl method and remains necessary for some industry members in the US.
and a number of countrics worldwide. We encourage and support the development of effective,
efficient, workable treatment options that would be environmentally responsible alternatives to
fumigation. When such an altemative becomes viable, NWPCA will educate our industry on its
clfective use. However, any suggestion or implication that the use of alterpative malerials is
environmentally advantageous as a means of eradicating invasive species is totally unacceptable,
impractical and contrary to a harmonized intemational rule.
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April 23,2007

David A. Bergsten, Biological Scientist

Michael Simon, Senior Staff Officer

U.S. Department of Agriculture

Animal and Plant Health Inspection Service

Policy and Program Development, Environmental Services
4700 River Road

Riverdale, MD 20737

Re:  Draft Supplement to the Final Environmental Impact Statement --
February 2007, Importation of Solid Wood Packing Material

Dear Mr. Bergsten and Mr, Simon:

Following discovery that its estimates of methyl bromide fumigation usage upon which it
based its proposed rule for importation of wood packaging material for reduction of pest risk had
no factual basis, the Animal and Plant Health Inspection Service (APHIS) issued a 30 page
document, which it entitles a “Draft Supplemental Environmental Impact Statement” (DSEIS).
This document consists almost entirely of a new estimate of methyl bromide usage together with
a rehash of the conclusions reached in its earlier final environmental impact statement (WPM
FEIS) prepared in August 2003 in connection with the final rule for the importation of solid
wood packaging material (WPM), 69 Fed. Reg. 5719 (Sept. 16, 2004). By this letter, the
undersigned are submitting comments regarding the DSEIS. As described in greater detail
below, the DSEIS is legally and factually deficient, fails to consider the impact of the new
information on the proposed rule and its alternatives, fails to include or consider other new
information such as the availability of non-wood pallets and the viability of a phase-in of the use
of such pallets, and precludes any outcome other than that no change in the final WPM rule 1s
appropriate.’

APHIS filed this supplement as a result of issues raised by the parties to this comment
letter. After the parties filed a lawsuit challenging APHIS’s final rule and its NEPA

! Further, given the short period in which to review the DSEIS, we request a 30-day
extension of the comment period within which to submit supplemental comments. The reason
for this request is that we have asked several independent experts to review portions of the
DSEIS, and there has not been enough time for that work to be completed.
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documentation, APHIS admitted that its estimate of methyl bromide usage was flawed because it
relied on an unfounded assumption that methyl bromide fumigation would occur before, rather
than after, cargo is loaded onto pallets and into shipping containers. Rather than withdrawing the
proposed rule and re-evaluating the impacts and the alternatives, APHIS has chosen a short-cut,
simply submitting the supplement without properly reconsidering the underlying conclusions,
most or all of which were based on the faulty original usage estimate.

As we predicted in our court papers, APHIS’s supplement “simply conclude[s] that the
agency's decision to adopt the Rule was right all along.”> By failing to withdraw the proposed
rule and re-do the analysis, APHIS has abdicated its responsibility under NEPA. We have set
forth the legal arguments reflecting this abdication in our brief submitted to the district court in
our on-going legal challenge to the rule. We hereby incorporate those legal arguments, which we
have attached, as part of our comments on this supplement.

More important than the failure to follow NEPA requirements with this supplement, or
because of this failure, APHIS has missed a prime opportunity to increase the safety of our
agriculture and environment, For instance, on March 27, 2007, The New York Times and New
York Daily News reported that the Asian Longhorned Beetle was found on Staten Island for the
first time. It has not been determined how the beetle arrived, but Staten Island is immediately
adjacent to numerous port facilities. This new infestation indicates that a more effective
alternative than treated WPM should be required.

For the reasons set forth in our legal brief, APHIS should withdraw the supplement, the
FEIS, and the final rule and redo both the environmental review and rulemaking decision. In
addition, the supplement itself is deficient for the reasons set forth below.

1. APHIS improperly hides the environmental impacts of the increased methyl
bromide use for fumigation by combining it with potential reduction of methyl
bromide use for other purposes.

APHIS argues several times in the DSEIS that although the use of methyl bromide for
wood packing fumigation is increasing, the overall worldwide use of methyl bromide continues
to decline as methyl bromide is phased out pursuant to the Montreal Protocol. APHIS contends
that even as some counfries, most notably China, have increased their overall usage of methyl
bromide, this has not changed the general downward trend. DSEIS at 5. It also states that
“[w]ith the ongoing phaseout of most usage of methyl bromide (that has contributed up to only a
1-percent effect on stratospheric ozone), the continuing usage from compliance with APHIS’s

? We anticipated that APHIS would file an Environmental Assessment rather than a DSEIS, but
the difference is one of nomenclature alone; the cursory DSEIS is simply an Environmental
Assessment with a longer name
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WPM rule (which is less than one-thirtieth of total methyl bromide usage) is more than
compensated by the dramatic overall reductions that are continuing to occur.” DSEIS at 25.
APHIS later contends that the continuing usage from compliance with APHIS’s WPM rule is
“about one-tenth of total methyl bromide usage.” DSEIS at 30. APHIS further states that “the
potential amount of ozone depletion from the decreased anthropogenic usage of methyl bromide,
at present, is considerably less and would not be the primary factor limiting the recovery of the
ozone layer (unlike the chlorofluorocarbons).” DSEIS at 135.

The finding of 1-percent effect on stratospheric ozone from global methyl bromide usage
was based on a 1998 report, NOAA , et al., Scientific Assessment Of Ozone Depletion: 1998
Executive Summary, World Meteorological Organization Global Ozone Research and
Monitoring Project Report No. 44. However, the WMO/UNEP “Scientific Assessment of Ozone
Depletion: 2006” report states that “bromine is now estimated to be approximately 60 times as
effective as chlorine in global ozone depletion on a per-atom basis.” (WMO/UNEP 2006 at 21.)
“This value is larger than the effectiveness of 45 used in the 2002 Assessment. This increase in
the effectiveness of bromine increases the Ozone Depletion Potential of bromine-containing
compounds, evaluated using the semi-empirical method that has been used in previous
Assessment.” (WMO/UNEP 2006 at 21) As aresult, APHIS needs to recalculate the impact
using these new findings given that the damage cansed by bromine compounds is 25% greater
than that used in the 1998 study cited by APHIS. On this basis alone, the DSEIS in inadequate.

2. APHIS’s compliance data is far from complete, and the omissions preclude a viable
conclusion.

APHIS states that “[t]he specific information now available regarding how exporters in
different countries actually comply with ISPM 15 is new information that is relevant to
environmental concerns and bears upon the analysis of potential impacts of the actions associated
with APHIS’ wood packaging rule.” DSEIS at iv. APHIS concedes that “some phytosanitary
authorities were unable to provide the desired information for their respective country,” but
contends that “the responses were sufficient for a thorough refinement of the earlier methyl
bromide estimates.” DSEIS at 17. It turns out that APHIS has no data for the largest user of
methyl bromide fumigation; APHIS “lacks data about overall compliance with ISPM 15” for
China. DSEIS at 18. Without the China data, APHIS instead relied in part on a previous agency
trip report from 1999 that included “visits to specific port and other treatment facilities of WPM
in China.” Id. APHIS provides no basis for concluding that the information is sufficient to make
an accurate estimate of Chinese methyl bromide use, and at the very least is eight years out of
date. Moreover, there is no basis for concluding that the data are representative because they
derive from a period since which international trade has increased rapidly and compliance with
ISPM 15 has scaled upward. China’s usage is particularly important, since it is the largest
aggregate annual user of methyl bromide by a substantial margin according to APHIS’s
estimates. DSEIS at 28. Furthermore, the comparison of the total methyl bromide capacity of
China’s three producers with the amount used for quarantine and preshipment (QPS), as
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discussed in the DSEIS at 18, does not account for possible imports or the amount of stock
remaining from previous years, indicating greater usage or fraudulent certifications resulting in
less usage and inadequate treatment.

3. APHIS once again improperly precludes consideration of substitute packaging, this
time by deciding that only alternative methods already in widespread use for trade
may be considered.

APHIS states that it can make a change under WTO principles only if it is “no more
restrictive of trade than necessary to achieve an appropriate level of phytosanitary protection.”
DSEIS at 5. APHIS erroneously interprets this to mean that the usage of an alternative method
must be widespread for a switch to be permitted, and since “present trade depends heavily upon
WPM, and fumigation with methyl bromide remains important enough for the shipping industry
of some countries,” there is not justification to change to a new method. DSEIS at 6. AHPHIS
misunderstands the WTO provision.

Without question, APHIS could impose regulatory requirements beyond those established
by market forces in order to protect against the importation of pests. For instance, Australia and
New Zealand require all WPM to be debarked, which increases the effectiveness of methyl
bromide and heat treatments in controlling pests, yet neither the IPPC nor APHIS has
implemented this requirement. DSEIS at 23.

Despite APHIS’s claims regarding the lack of viable alternatives, an official of the
European Commission’s Ozone Layer Protection Team has explained that “as critical-use phase-
out is quite advanced, we should and will put more focus on [the shipping and quarantining] area
and evaluate more possibilities to phase out [methyl bromide’s use.]” He added that he expects
related rules to be promulgated in less than five years. (ES&T, Technology News, August 2,
2006.) The EPA concurs: as it stated in the preamble to 40 CFR Part 82, “In the years beyond
the methyl bromide production and consumption phase-out, there will continue to be an
exemption for quarantine and preshipment applications, but there may no longer be price
pressures for moving away from these quarantine and preshipment applications of methyl
bromide. Therefore, the Parties to the Protocol emphasize the importance of reviewing
quarantine and preshipment applications and identifying when technically and economically
feasible alternatives exist, and removing these applications from the exemption.” (68 FR 248.)

Once again, APHIS ignores the possible use of a phase-out period for methyl bromide
treated WPM, coupled with a phase-in period for alternative packing materials as part of a viable

3 The European Union has delayed the implementation of debarking until January 1, 2009
primarily based on the United States’ strong objection. This reflects APHIS’s unwillingness to
accept alternate approaches. See Pallet Enterprises, March 1, 2006.
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alternative that must be assessed under NEPA. As we established in our legal papers in the court
challenge, by establishing a defined phase-out/phase-in period, APHIS would promote the use of
substitute packaging while allowing the market to adjust and thereby substantially reduce both
the risks of pest importation and stratospheric ozone reduction. APHIS’s recognition of the
benefits of the phase-out approach with respect to other methyl bromide uses makes this failure
to consider a phase-out of WPM even more puzzling. The DSEIS concedes that “{s]ubstitute
packaging material that poses no potential risk of ozone depletion was considered in the FEIS as
a possible alternative to WPM,” and that “[t]he worldwide implementation of this alternative
would lower the release of methyl bromide from packaging material use in international trade.”
DSEIS at 27. Not only would this alternative remove the risks to ozone depletion, it would also
eliminate the risk of plant pests, yet this alternative was not re-evaluated using more recent data.*

APHIS contends that “the capability of industry to tool up to manufacture and switch to
substitute packaging materials for such a shipping volume would limit the feasibility or
implementation of a switch over. Further, the increased cost of substitute packaging materials
relative to WPM and limited application of substitute packaging materials to niche markets does
not provide the flexibility needed to fulfill the global trade needs at present.” DSEIS at 7-8.
However, nothing in the DSEIS shows that APHIS made a cost comparison between substitute
packaging materials and WPM using today’s market values. APHIS fails to note, for example,
that the cost of methyl bromide has more than doubled since 1999 (Clarke, 2004), and it fails to
include costs associated with certification and labeling, human health issues, and the cost of the
pest infestations resulting from inadequate or fraudulent treatment of WPM. Furthermore, one
entity at least, RPM Technologies, believes that plastic pallets are gaining market share at a rate
of three to five percent per year and will make up 50 percent of the market within five years.
(Business Wire, 2003). RPM also estimates that a completely recyclable plastic pallet that costs
$11 will last at least 75 trips ($0.15/trip) compared to a Grade A wood pallet that costs $8 lasting
about seven trips (1.14/trip.) Plastic pallets are up to 40% lighter than wood alternatives and
their weight remains constant because they absorb no moisture, no treatment is required, and they
are weather resistant. Plastic pallets have been used in Europe for 25 years and comprise 8% of
the European pallet market. (Warehouse & Logistics News, 2006.) APHIS’s failure to consider
this information and to evaluate alternatives in a meaningful way makes the supplement virtually
useless.

4, APHIS did not adequately identify and discuss the worldwide and collateral effects

4 Indeed, the DSEIS notes that "[s]ubstitute packaging materials only (prohibition of
WPM)...would achieve the greatest reduction of pest risk with the least environmental impacts
from its component control method . . .." DSEIS at 7. We note that APHIS’s discussion of
substitute packaging materials in the FEIS is legally and factually deficient, for the reasons set
forth in our legal papers. APHIS apparently cannot muster even that deficient level of
consideration in the supplement.



David A. Bergsten, Biological Scientist
Michael Simon, Senior Staff Officer
April 23, 2007

Page 6

of the WPM rule.

APHIS states: “The annual estimates in this SEIS assess only a given point in time.
Trying to account for increases in world trade and other external factors would be speculative,
and no attempt has been made to factor this into this analysis.” DSEIS at 11. By not accounting
for the increase in trade, APHIS’s usage estimate will almost certainly be low, as it ignores the
large growth that is currently occurring in trade, especially between the U.S. and China, the
largest user of methyl bromide. A conservative estimate, as APHIS asserts that it provides in the
DSEIS, would have incorporated trade growth into its model. An estimate of increased trade
would have been less speculative than APHIS’s guess about the type of fumigation techniques
used by various countries. See DSEIS at 20-21.

Adoption of ISPM 15 results in fumigation of wood packaging shipped not only to the
U.S., but to many other countries as well. Given the interconnection of global trade, the WPM
rule has the potential to effect collateral impacts resulting in an increase of methyl bromide
fumigation even in the trade between two foreign countries. But APHIS fails to make any
prediction on the collateral effects this rule might have. APHIS notes, for example, that most
exports from South Korea are currently heat treated, but that exports from South Korea to
Norway and Russia are fumigated with methyl bromide. DSEIS at 17. Although APHIS agrees
that all countries must comply with the ISPM regulations of other countries as well as APHIS’s
WPM rule, it concedes that the lack of reliable data about the amount of world trade makes any
cumulative analysis unreliable and limits the DSEIS to relative effects of imports to and exports
from the U.S. DSEIS at 29.

5. APHIS does not provide adequate information to make a fair assessment of the
accuracy of its estimates.

APHIS provides very limited reference to the type of data it received in response to the
questions it sent to foreign phytosanitary authorities. The report simply states that “[a]lthough
some phytosanitary authorities were unable to provide the desired information for their respective
country, the responses were sufficient for a thorough refinement of the earlier methyl bromide
estimates.” DSEIS at 17. The reader must take this statement on faith. The DSEIS does not
state what information APHIS received and from which countries. It also does not discuss
whether there was hard data to back up the information coming from the foreign phytosanitary
authorities, or if they were merely estimates. This failure to disclose relevant information
precludes meaningful evaluation,

Also, in its first table estimating the methyl bromide released by country and region from
complying with the rule, APHIS includes the broad category of “Other Countries,” but fails to list
which countries are included in this category. DSEIS at 25. This is an oversight that makes it
even more difficult to adequately assess the validity of the methyl bromide estimates.

Most calculations used to determine methyl bromide usage estimates as a result of
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APHIS’s WPM regulation in the DSEIS rely on U.S. Customs data related to import entries. The
data for methyl bromide treatment of WPM for export from the U.S. is maintained by the
National Wooden Pallet and Container Association NWPACA). Comparable data were not
available for import entries. Thus, estimates for all countries, other than the only country to
provide its own data, Nicaragua, are calculated using U.S. Customs entry data. DSEIS at 18.

The reliability and accuracy of these data are questionable given the reductions in Customs
inspection activities and distribution of agricultural specialists reported in the GAO report,
“Homeland Security: Management and Coordination Problems Increase the Vulnerability of U.S.
Agriculture to Foreign Pests and Disease” (May 2006).

The data in the DSEIS are at variance with available data from the Montreal Protocol’s
Ozone Secretariat and its expert technical body, the Methyl Bromide Technical Options
Committee (MBTOC). In 2002, MBTOC reported that based on data provided by countries to
the Ozone Secretariat, “more than 11,410 tonnes methyl bromide was produced for QPS in 1999,
and other estimates indicate that production for QPS may have been about 11,825 tonnes.
Information available to date for 2000 indicates a range of 10,475 to 11,800 tonnes MB
production for QPS purposes, accounting for about 19-21% of fumigant productions.” UNEP
further provides that on the basis of use data rather than production reports, the estimated range
for QPS consumption is 10,600-12,300 tonnes, accounting for about 19-22% of global
consumption in 2000. (UNEP, 2002.) While the MBTOC figures include all QPS uses, MBTOC
identified wood packing fumigation as a large and growing fraction of the total. These figures
are significantly higher than the 2,190-6,638 range provided by APHIS. DSEIS at 28.

APHIS further fails to account for potential increase in usage based on the limited
efficacy of the current methyl bromide fumigation schedule. The DSEIS indicates that IPPC
contracting parties have expressed concern that the methyl bromide treatment schedule did not
achieve the desired reduction in pest risk. DSEIS at 6. APHIS suggests that any changes in
application rate would require supplemental environmental documentation. DSEIS at 6. Again,
APHIS’s estimates — and its actions — fail to provide a conservative approach, placing U.S.
agriculture at increased risk.

In a study from an APHIS contractor assessing risk reduction by treating SWPM, the data
indicated that at the rate of entry of Asian Longhomed Beetles in packing material treated by
fumigation with methyl bromide, 7,140 adult beetles per month are expected to enter the Eastern
Deciduous region. (Bartell, S.M, Nair, $.K., Divan, C.L., undated (Contract Number 53-6359-0-
C-059).) Seven prominent United States Senators also expressed doubt about the effectiveness
of methyl bromide and the potential environmental and public health impacts as well as
complying with the commitment to phase out methyl bromide under the Montreal Protocol.

(U.S. Senate, Letter to U.S.D.A, dated December 23, 2002.)

These findings underline the importance of properly evaluating alternatives to methyl
bromide fumigation. This is a situation in which APHIS has selected an alternative that is both
more environmentally damaging and less effective than other alternatives at APHIS’s disposal.
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APHIS has failed again to consider environmentally beneficial and more effective alternatives,
and has distorted and ignored data in order to stick with its prior decision. As such, the DSEIS
violates NEPA and common sense. APHIS must scrap this attempt along with the proposed rule
and redo the process in compliance with the law.

6. APHIS makes no attempt to account for or estimate possible frand in reporting,
especially from China.

For APHIS to successfully claim that methyl bromide fumigation is more successful than
other alternatives, it must consider the rate of treatment failure. One of the key sources of
treatment failure identified in prior comments and the litigation is the incidence of fraudulent
certification that packing material has been treated when, in fact, it has not. In its DSEIS, APHIS
does not attempt to estimate the possible fraud in the reporting of methyl bromide fumigations,
which would significantly undermine the pest prevention of the new rule. For example, in the
discussion regarding China’s methyl bromide estimates, APHIS states that based on the 1999 trip
report and more recent contacts (when APHIS said it lacked any recent data), the DSEIS
conservatively refines the methyl bromide estimates based upon treatment directly into already
loaded containers resulting in 2,027 to 6,188 MT per year. DSEIS at 19. It then compares this
amount to the 3,175 MT of methyl bromide produced by all of China for 2002 for all uses, and
say that the projected range for the methyl bromide estimate is clearly elevated. Id. But if this
analysis is correct it raises the alarming possibility that many of the shipments labeled as treated
were not in fact treated with methyl bromide, given the gap between the projected high end of the
tail and the actual amount produced. APHIS makes no attempt to account for this possible
discrepancy or to estimate what effect such fraud might have on the overall effectiveness of
reliance on methyl bromide treatment.

There is also the possibility that SWPM is being recycled and repaired and is not being
fumigated or heat treated again. APHIS requires complete retreatment even if only one board is
replaced, and the old mark is required to be obscured with a new mark applied by one of the
inspection agencies. (APHIS, 2006.)

The issue of fraud was also addressed in the working papers of the Finnish Forest
Research Institute. According to records from Australia, 82% of the quarantine breeches were
cleared based on certification with respect to fumigations from overseas. (Clarke, 2004.) AQIS
identified untrained staff, inadequate equipment, fraudulent activities, time delays between
treatment and export and commercial pressures as responsible for the breeches. The U.S,
capability to detect breaches is limited due to the numbers of SWPM entering the ports as well as
staffing and training issues. This gives fumigators incentive to cheat given the low probability of
being detected. (Clarke, 2004.)

CONCLUSION

In sum, APHIS has erred in developing the DSEIS by failing to properly reconsider all
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aspects of the previous FEIS that are affected by the new information. Had it done so, we believe
that the conclusions reached would likely have been considerably different.
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INTRODUCTION

The National Environmental Policy Act (NEPA) is a procedural statute that requires an
agency, before committing to a major federal action, to carefully and objectively analyze the
environmental consequences of the action and all reasonable alternatives to it. APHIS concedes
that it failed to take this required “hard look” when it based its estimate of global methyl bromide
usage that will result from the challenged Rule on an assumption that was not only unfounded,
but flatly contradicted by a key document that the agency possessed at the time of its rulemaking,
yet failed to review.

To cure this material NEPA violation, APHIS proposes to revise its methyl bromide
estimate and, depending on the outcome, prepare either an “environmental assessment” or a
“supplemental” environmental impact statement (EIS) based on the revised estimate. See Ltr.
from Michael J. Garcia to U.S. District Judge Lawrence M. McKenna (June 21, 2006)." APHIS
thus purports to “remedy” its baseless methyl bromide estimate by performing a new analysis
now — and if the numbers work out the same, no harm, no foul. APHIS will simply note its
findings in an environmental assessment, which involves a more cursory analysis and less
opportunity for public comment than a full EIS, and conclude that the agency’s decision to adopt
the Rule was right all along.

This is not the process that NEPA prescribes. First, correction of APHIS’s failure to
properly evaluate the environmental consequences of an action in an EIS warrants the re-

evaluation of those environmental consequences in nothing short of a new EIS.* Second, the

' APHIS also seeks an order declaring plaintiffs’ claims with regard to the methyl bromide issue mooted based on
its concession and voluntary remand. A claim is moot only when no effective relief for the alleged violation can be
given. See Fund for Animals v. Babbit, 89 F.3d 128, 133 (2d Cir. 1996); see also Neighbors of Cuddy Mountain v.
Alexander, 303 F.3d 1059, 1065 (9th Cir. 2002). Because plaintiffs challenge APHIS’s proposed remedy, the
methyl bromide claim is not moot.

* A supplemental EIS (SEIS) is actually the same as a new EIS. Whether an environmental impact statement is
deemed “supplemental” or “new” is inconsequential; both require a reconsideration of the decision to adopt the Rule



effort to segment this issue from the other faults in the EIS is improper. Precedent dictates that
the Court review the current EIS as a whole, rather than address its defects on a piecemeal basis.
This ensures that on remand APHIS will address the full scope of the current EIS’s deficiencies,
thereby promoting judicial and administrative efficiency, as well as minimizing the ability of the
agency to paper over individual defects so as to adhere to its original decision. Consequently,
before imposing any remedy, the Court should examine the entire EIS and decide plaintiffs’
summary judgment motion, which has been fully briefed.

APHIS’s concession also casts doubt on APHIS’s analysis of other issues in the EIS, and
underscores plaintiffs’ concern that the EIS is merely a post-hoc rationalization of a regulation
that APHIS had firmly committed to before conducting the required NEPA review. The Court is
thus justified in taking a more critical view of the remaining issues: APHIS’s failure (a) to
evaluate the reasonable alternative of a multi-year phase-out of raw wood packaging and (b) to
address how counterfeiting of treatment undermines the effectiveness of the current Rule, a
problem that the phase-out alternative would obviously eliminate.

All of the analytical failures in the current EIS interact with one another. A different
methyl bromide usage estimate, for instance, might have given APHIS greater pause before
discarding the option of phasing-in substitute packaging. Likewise, a reasonable assessment of a
phase-in of substitutes might have lowered APHIS’s resistance to adopting practicable
requirements that are both more effective against invasive pests and less damaging to the ozone
layer. In short, if APHIS had rationally conducted the “hard look™ required by NEPA, the
agency might have adopted a different rule under the Plant Protection Act.

Once the Court determines the full scope of APHIS’s NEPA liability, plaintiffs

based on the new or revised information. The terms “SEIS” and “EIS” have been used interchangeably by the
courts. See Sierra Club v. U.S. Army Corps of Engineers, 701 F.2d 1011, 1035 (2d Cir. 1983).



respectfully request that the Court order APHIS to prepare a new EIS that (a) estimates the likely
increase in methyl bromide use to be expected under the Rule based on realistic assumptions, (b)
evaluates the environmental impact of counterfeit marking, and (c) takes an objective look at a
phase-out of raw wood packaging implemented over a reasonable range of time periods. In
addition, plaintiffs request that the Court order APHIS to re-evaluate, based on this new EIS,
whether its current Rule, which tolerates both continued pest risk and depletion of the ozone
layer indefinitely, is the best choice given the alternative of a phased transition to substitute
packaging that eliminates both hazards.’

ARGUMENT

I. APHIS’s Conceded Error in Estimating Methyl Bromide Usage Constitutes a NEPA
Violation Requiring Preparation of a New EIS.

There is now no longer any question that APHIS violated NEPA with regard to the
methyl bromide estimate. APHIS admits that its estimate was flawed because the agency relied
on an unfounded assumption that methyl bromide fumigation would occur before, rather than
after, cargo is loaded onto pallets and into shipping containers. This assumption was also
contradicted by a previously undisclosed 80-page report, the result of an APHIS inspection of
methyl bromide fumigation operations in China in 1999. See Ltr from Michael J. Garcia to U.S.
District Judge Lawrence M. McKenna (June 21, 2006).

APHIS’s failure to evaluate relevant data has serious consequences. First, it completely
undercuts NEPA’s “hard look” requirement. NEPA “does not allow an agency to rely upon the

conclusions and opinions of its staff ... without providing both supporting analysis and data.”

? Plaintiffs do not intend to impede APHIS’s development of a revised methyl bromide estimate, which it says it has
already begun. Plaintiffs insist only that APHIS be barred from attempting to close out the issue of the adequacy of
its methyl bromide estimate with a cursory environmental assessment conducted without the discipline required in a
full EIS, specifically without soliciting and having to respond to public comments, without addressing in an
integrated fashion all of the related defects in the current EIS, and without a meaningful opportunity for this Court’s
review of the resultant product.



Sierra Club v. Eubanks, 335 F. Supp. 2d 1070, 1076 (E.D. Cal. 2004) (citing Idaho Sporting
Congress v. Thomas, 137 F.3d 1146, 1150 (9th Cir. 1998)). “Credible scientific evidence that
contraindicates a proposed action must also be evaluated and disclosed.” /d. (citing 40 C.F.R. §
1502.9(b)). “An agency’s hard look should include neither researching in a cursory manner nor
sweeping negative evidence under the rug.” Nat’l Audubon Soc’y v. Dep’t of Navy, 422 F.3d
174, 194 (4th Cir. 2005).

Second, APHIS’s error has significant implications for human health and the
environment. APHIS likely dramatically underestimated global methyl bromide usage under the
Rule because post-loading fumigation uses a far greater amount of methyl bromide than pre-
loading fumigation. If APHIS’s first global estimate (done in conjunction with a rule regarding
wood products from Mexico) is correct, see Pls.” Opening Br. at 18, then the current Rule has
resulted in the global release of 400 times as much methyl bromide annually for quarantine uses
as before the Rule. Id. at 39.

In light of these legal and environmental consequences, APHIS’s faulty methyl bromide
analysis alone suffices to require a new EIS. APHIS proposes an environmental assessment, and
not an EIS, as a remedy if the agency deems the new estimate to be similar to the original one.
This type of cursory documentation is insufficient to remedy APHIS’s fundamental — and likely
pervasive — procedural error, especially after the agency has already committed to a rule and the
danger of post-hoc rationalization exists. An environmental assessment is a short analysis
conducted at the beginning of the rulemaking process to determine whether the agency’s
proposal will significantly affect the environment and thus require a full analysis of impacts and
alternatives in an EIS. See, e.g., Fund for Animals, Inc. v. Rice, 85 F.3d 535, 546 (11th Cir.

1996). APHIS long ago determined that the Rule does significantly affect the environment,



largely because of the danger to the ozone layer posed by methyl bromide, and thus that it was
obligated to undertake an EIS. Having conceded its failure to produce an accurate methyl
bromide estimate, the required remedy is for APHIS to redo the EIS: to take the required “hard
look™ at the methyl bromide issue (and other faults in the current EIS), provide a detailed
analysis of its findings, solicit public comments, and reconsider the underlying decision.

II. The Court Should Evaluate the EIS as a Whole to Determine the Full Extent of the
NEPA Violation Before Remanding the Rule for Reconsideration in a New EIS.

Even if APHIS were to agree to conduct an EIS, not merely an environmental
assessment, regarding the revised methyl bromide estimate, a partial remand on this one issue
without consideration of other defects in the current EIS (the failures to consider counterfeit
marks and a transition to substitute packaging) is contrary to NEPA principles. By requiring a
“hard look™ at all reasonable alternatives and their environmental impacts, NEPA requires that
alternatives and impacts be analyzed in relation to each other, not in isolation.* A court should
thus review the EIS as a whole, taking a “totality of the circumstances” approach. See Nat’l
Audobon Soc’y v. Dep’t of Navy, 422 F.3d 174, 186 (4th Cir. 2005) (“[A] court must view
deficiencies in one portion of an EIS in light of how they affect the entire analysis....[and]
examine all of the various components of an agency’s environmental analysis in order to
determine, on the whole, whether the agency has conducted the required ‘hard look.””).

In conducting this review, a court is entitled to examine the EIS at issue with an
especially critical eye. The failure to analyze information critical to the methyl bromide estimate

undermines APHIS’s analytical credibility with regard to the other two NEPA issues. It also

* Monroe County Conservation Soc’y, Inc. v. Volpe, 472 F.2d 693, 697-98 (2d Cir. 1971) (A “detailed and careful
analysis of the relative environmental merits and demerits of the proposed action and possible alternatives” is the
“linchpin” of the EIS.); Natural Res. Def. Council, Inc. v. Morton, 458 F.2d 827, 834 (D.C. Cir. 1972) (It is the
“essence and thrust of NEPA that the pertinent [s]tatement serve[s] to gather in one place a discussion of the relative
environmental impact of alternatives.”).



suggests that the current EIS was a post-hoc rationalization. APHIS published the draft EIS in
October 2002, six months after agreeing to the International Plant Protection Convention’s
methyl bromide treatment guidelines. APHIS itself described the EIS as “unusually concise and
subjective.” Draft EIS at 4. These factors call into question APHIS’s compliance with NEPA.

A. APHIS’s Failure to Consider the Phase-Out Alternative Violates NEPA.

Although APHIS concedes the need for a new methyl bromide analysis, it adamantly
refuses to do an analysis of the alternative that APHIS itself identified — a phase-out of raw wood
in favor of substitute packaging over a reasonable transition period — that would both reduce the
need for methyl bromide and increase the effectiveness of the regulation. Both APHIS’s EIS and
the Rule clearly show that the agency did not examine this option, in violation of NEPA’s
requirement to examine all reasonable alternatives.

As detailed in plaintiffs’ briefs, APHIS first identified the option of moving from raw
wood packaging to substitutes over a reasonable transition period in a 1999 Advance Notice of
Proposed Rulemaking. See 64 Fed. Reg. 3049, 3051 (Jan. 20, 1999). Although the agency
promised to seek public comment on that option and analyze the environmental effects of any
alternatives in full compliance with NEPA, see id., it did not do so.

This is apparent from comparing the Notice with the Rule. The Rule’s preamble does
have a section entitled “Phasing Out WPM in Favor of Manufactured Materials,” 69 Fed. Reg.
55,719, 55721-23 (Sept. 16, 2004), but the contents of this section demonstrate that APHIS
actually ignored the phase-out option and considered only an immediate ban. The agency
repeated its conclusions that substitute packaging “would achieve the greatest possible reduction
in risk from the introduction of pests and pathogens associated with WPM,” and that compared

to the prescribed treatment methods, “use of alternative packing materials reduces risk even



more.” 69 Fed. Reg. at 55721 (emphasis added).” But rather than address the phase-out option,
the remaining discussion is entirely limited to the asserted economic problems of banning wood
packaging immediately.

Even the very pages of the final EIS to which APHIS cites in its reply brief show
precisely the opposite of APHIS’s contention that it actually evaluated the phase-out option.
Some statements merely reiterated the problem with an immediate ban. See Final EIS at 78
(referencing industry’s inability to “quickly tool up” to switch to substitute packaging) (emphasis
added). Other statements identified the need to evaluate a transitional period. See id. (Substitute
packaging “would require a phase-in period”). APHIS cannot bootstrap the mere identification
of needed analysis into an excuse for failing to undertake that analysis.® Nor can APHIS excuse
the failure to attempt any analysis of possible phase-out schedules merely by asserting that the
analysis might be “difficult.” Id. at A-5.” And finally, APHIS cannot shift the responsibility for
analyzing the phase-out option — an option that the agency itself identified and promised to

assess in 1999 — onto the public commenters.®

> See also, Draft EIS at 37, 38 (substitute packaging would provide “substantially decreased risk from the
introduction of pest organisms,” and “would considerably reduce inspection efforts and would largely eliminate pest
risks from wood-feeding insects and diseases”). The draft EIS also stated: “None of the treatment methods have
been shown to effectively eliminate all pests. “ Id. at §83.

® APHIS also observed that under present conditions substitute packaging was “unlikely to be the predominant
packing material for the foreseeable future.” Id. This states no more than the obvious: that absent restrictions on
raw wood packaging, substitutes will gain market share slowly. It certainly does not constitute an analysis of what
could be accomplished with a restriction on raw wood phased in over a reasonable transitional period. That analysis
is found nowhere in the remainder of the final EIS. In the final EIS Appendix (A-5), APHIS refers back to the draft
EIS. But aside from identifying the need for a phase-in period, the draft EIS contained no analysis of how the option
might be implemented or how long would be required. Draft EIS at 38. It simply dropped the matter there.

7 The appendix to the final EIS said only this: “It is difficult for APHIS to specify a time period when the present
ability of substitute packing manufacturers to supply the market indicates a need for extended growth of the
industry. The compliance time is particularly difficult to project when the new regulations are specifically directed to
address packing materials from foreign countries whose industries may be less able to adjust readily to proposed
changes.” Final EIS at A-5 (emphasis added). But APHIS made no effort at all.

¥ APHIS acknowledged that “some comments were received in response to the Advanced Notice of

Proposed Rulemaking...supporting the phasing out of SWPM.” But APHIS then sought to blame the commenters
for not providing “substantive information that could contribute to establishing a specific time period for compliance
changes.” It is the agency’s duty to rigorously explore and objectively analyze all reasonable alternatives, and in
this case, an alternative identified by the agency itself. See 42 U.S.C. § 4332(2)(C)(iii); 40 C.F.R. § 1502.14(a).



APHIS’s reply brief attempts a two-part excuse for the failure to evaluate the phase-out
alternative. First, APHIS asserts that the Rule provides an “appropriate” level of protection.
Defs.” Reply Br. at 4.” Second, APHIS asserts a transition to substitutes is barred by the World
Trade Organization Agreement on the Application of Sanitary and Phytosanitary Measures
because it is not the least trade restrictive means of providing the “appropriate” level of
protection. /d. Neither part of APHIS’s argument withstands inspection.

First, the treaty (and the related International Plant Protection Convention) expressly
preserve each nation’s right to adopt domestic measures stricter than an international guideline if
they are justified by sound science. See Pls.” Reply Br. at 18. APHIS concedes that it “can
always choose to revise its own measures unilaterally,” even if the international community does
not agree. See Defs.” Reply Br. at 16. Thus, APHIS errs in suggesting that a transition to
substitutes is barred per se as trade restrictive.

Second, APHIS’s assertion that the current level of protection is “appropriate” is
groundless given the fact that the agency does not actually know how much protection the Rule
provides. Rather, since APHIS has repeatedly admitted that substitutes would provide
“substantially decreased risk™ and “the greatest possible reduction in risk,” see page 7, supra, the
agency should have shown some interest in whether it could do better.

In short, to meet its “hard look™ responsibilities under NEPA, APHIS should have
assessed how phasing in substitutes over a period of time would mitigate the asserted costs of an
immediate ban, how much more pest protection would be achieved, and how much less damage
would be inflicted on the ozone layer. Only after analyzing these three factors would APHIS be

in a position to determine what level of pest risk is “appropriate” and what pest protections are

? APHIS keeps changing its terms. Previously, it described its treatment requirements as providing an “acceptable”
or “necessary” level of protection. See 69 Fed. Reg. at 55,721, 55,724.



“practicable” under the Plant Protection Act.'’

B. APHIS’s Failure to Address the Consequences of Counterfeit Treatment of
Raw Wood Packaging Under the Rule Also Violates NEPA.

APHIS overestimated the effectiveness of the Rule by failing to consider the problem of
fraudulent certification — where raw wood packaging is marked as treated without actually
having been treated. See Compl. 9 7, 12, 68-70; Pls.” Opening Br. at 2, 3, 19; Pls.” Reply Br. at
10. APHIS assumed throughout its rulemaking that foreign shippers will properly implement the
agency’s treatment methods, despite evidence that some fraudulently certify untreated raw wood
packaging as having been treated, and that fraudulent certifications cannot be detected at U.S.
ports. See Pls.” Reply Br. at 13. The problem of fraudulent markings was identified in
comments to the Rule, see AR-V.6, and has since been publicly acknowledged by agency
personnel, see Compl. 99 68-70. APHIS states only that it will target inspections on fraudulent
certifiers, see Defs.” Reply Br. at 11, but this presumes that the fraud is detectable.
Unfortunately, when pest outbreaks are found in our cities and forests, it will be far too late to
connect the dots back to the guilty shippers.

111. The Court Should Set a Schedule for Simultaneous Reconsideration on All Three
NEPA Deficiencies.

Preparation of a new EIS is the proper remedy even when there is one defect in the EIS,
see Natural Res. Def. Council v. U.S. Forest Serv., 421 F.3d 797, 810 n.26 (9th Cir. 2005) — here
there are three. Rather than ruling and remanding on each deficiency, however, the most
efficient path for the Court is to rule and remand on all simultaneously. Avoiding piecemeal
adjudication also saves the agency the time and expense of preparing multiple revisions of the

EIS and the Rule. More importantly, it promotes the “hard look™ and reasoned decisionmaking

' As plaintiffs have shown, the Plant Protection Act does not give APHIS carte blanche to deem pest risks
“appropriate” or “acceptable” when there are more effective “practicable” measures available. See Pls.” Reply Br. at
16-18.



that NEPA requires by reducing the agency’s ability to paper over individual defects and to use
the new EIS as another post-hoc justification of its original decision."'

CONCLUSION

For the foregoing reasons, defendants’ proposed order to dismiss part of plaintiffs’
complaint as moot should be denied. Plaintiffs respectfully request that the Court rule on their
summary judgment motion, require preparation of a new EIS to address all of the issues raised
herein, and remand the Rule for reconsideration in light of that EIS. Plaintiffs also request that
the Court establish a timeline for review of the new EIS, suggesting that APHIS have no more
than nine months to publish a draft EIS and proposed new rule for public comment and no more
than 18 months to issue a final EIS and a new Rule. Plaintiffs also request that the Court retain
jurisdiction to satisfy itself that APHIS has properly remedied the defects in the existing EIS.
Dated: July 28, 2006

Armonk, New York
BOIES, SCHILLER & FLEXNER LLP

By: /s/ Melissa Kho
George T. Frampton, Jr.
Edward Grauman (EG-9825)
Benjamin Metz (BM-2011)
570 Lexington Avenue, 16th Floor
New York, NY 10022
(212) 446-2300

Melissa S. Kho (MK-3145)
333 Main Street

Armonk, NY 10504

(914) 749-8200

""" Courts recognize that there is a substantial risk of post-hoc rationalization when an analysis is prepared after the
agency has already made a decision on an action, and subsequently take a more critical view of the agency’s
explanations. See Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 420 (1971); Natural Res. Def. Council
v. U.S. Army Corps of Engineers, 2006 U.S. Dist. LEXIS 9140, at *64, *78 (S.D.N.Y. Mar. 8, 2006); Metcalf v.
Daley, 214 F.3d 1135, 1142, 1146 (9th Cir. 2000) (Defendants must demonstrate that new analysis was objective
and “free of the previous taint”.).
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Mr. David A. Bergsten

APHIS Interagency NEPA Contact
Environmental Services, PPD

Animal Plant Health Inspection Service
4700 River Road, Unit 149,

Riverdale, MD 20737-1238

Re:  Draft Supplement to the Final Environmental Impact Statement —
February 2007, Importation of Solid Wood Packing Material
Docket No. APHIS-2006-0152

Dear Mr. Bergsten:

Thank you for extending the comment period on the draft supplement to the FEIS. Since
the original comment deadline, there has been a significant court decision and important new
information has become available. We submit these comments to supplement those filed April
23, 2007.

A. Natural Resources Defense Council v. USDA Requires Reconsideration of the
Wood Packing Rule

On June 4, 2007, in Natural Resources Defense Council v. USDA, 05 Civ. 8005 (LMM),
the District Court for the Southern District of New York ruled on behalf of NRDC and the four
State plaintiffs that APHIS violated the National Environmental Policy Act (NEPA) “in the
matter of its estimate of the amount of methyl bromide that will be released into the atmosphere
by reason of the rule at issue.” Slip op. at 20. The Court stated that APHIS:

has not complied with NEPA but rather acted arbitrarily and capriciously in that
(1) its assumption that pre-loading fumigation will substantially replace post-
loading fumigation is flawed, (ii) that flaw affects the methyl bromide release
findings of the FEIS in a significant way, and (iii) the relation of its much higher
estimates in connection with the China Interim Rule and the Mexico Rule to the
present situation have not been considered adequately, or, if they have been, have
not been adequately explained in the FEIS.

Id. at 20-21. The Court continued: “APHIS is to prepare and circulate a supplemental
Environmental Impact Statement including a corrected estimate of the amount of methyl bromide
that will be released annually, taking into consideration the higher estimates reached in
connection with the China Interim Rule and the Mexico Rule, and explaining its views on the
environmental impact of such new information and how that affects its decision to proceed or not
with the rule at issue now in effect.” Id. at 21. The Court instructed that:

www.nrdc.org 1200 New York Avenue, NW, Suite 400 NEW YORK + LOS ANGELES - SAN FRANCISCO
Washington, DC 20005
202 289-6868 Fax 202 289-1060



APHIS must, after considering its new methyl bromide release estimate,
evaluate its rulemaking decision anew. “Although an [Environmental Impact
Statement] may be supplemented, the critical agency decision must, of course, be
made after the supplement has been circulated, considered and discussed in the
light of the alternatives, not before. Otherwise the process becomes a useless
ritual, defeating the purpose of NEPA, and rather making a mockery of it.”
Natural Resources Defense Council, Inc. v. Callaway, 524 F.2d 79, 92 (2d Cir.
1975). The amount of methyl bromide that will be released is too significant a
question to treat as a mere correctible inaccuracy to be made without considering
the impact of new information. A corrected methyl bromide estimate in a
supplemental Environmental Impact Statement cannot be regarded as a matter
wholly unrelated to APHIS’ rulemaking, as defendants may be suggesting.

Id. at 21-22 (emphasis added, some citations omitted).

We believe fulfilling the Court’s remand requires a complete and adequate reassessment
of the methyl bromide estimate, and then a complete re-evaluation of the underlying wood
packing rule — in the Court’s words, APHIS “must . . . evaluate its rulemaking decision anew.”
In our judgment, this new evaluation must include a fresh determination whether to change the
treatment requirements of the rule in view of —

¢ the magnitude of this unnecessary risk to the ozone layer,

e the availability of ozone-safe treatment methods (heat treatment and alternative pesticides),

e the demonstrated problems that compromise the effectiveness of the rule (pest survival after
proper treatment, and the prevalence of fraudulent certification of treatment), and

e the availability over a reasonable phase-in period of alternative packing materials that do not
harbor invasive insect pests.

Natural Resources Defense Council intends to appeal the District Court’s ruling
regarding the adequacy of APHIS’s consideration of the option of phasing in a requirement for
the use of alternative packing materials. We believe the Court erred in concluding that APHIS
actually considered this option, id. at 15-16. Further, the Court did not address at all our
contention that APHIS overestimated the effectiveness of the chosen treatment method by,
among other things, failing to address the impact of fraudulent treatment certification on the
failure rate — the rate at which wood packing material will actually contain invasive pests.

We believe the chances of reversing the District Court’s ruling on these points are high.
Therefore we appeal to APHIS again to broaden the scope of its supplemental EIS and its
reconsideration of the rule to address these issues — the treatment failure rate and the alternative
of a transition to alternative packing material — properly now, without further delay. It makes
little sense to complete the preparation of a narrow supplemental EIS and reconsideration of the
underlying rule addressing only the impact of a revised methyl bromide estimate, only to be
required to undertake a broader EIS and a broader reconsideration of the rule a short time later.

B. Risk to the Ozone Layer




The draft supplemental EIS does not reflect current scientific information on methyl
bromide’s risk to the ozone layer. First, we noted in our April 23" comments that the draft does
not take into account the most up-to-date international scientific assessment, the World
Meteorological Association and United Nations Environment Program’s “Scientific Assessment
Of Ozone Depletion: 2006,” available at
http://0zone.unep.org/Assessment_Panels/SAP/Scientific_Assessment_2006/index.shtml.

The Scientific Assessment report concludes that the phase-out of ozone-depleting
chemicals under the Montreal Protocol is beginning to work. Atmospheric concentrations of
anthropogenic ozone-destroying compounds are coming down. However, the report states that
the recovery of the ozone layer will take significantly longer than previously expected. For
instance, the Antarctic ozone hole — the most visible symbol of human-caused global
environmental damage — will not disappear until 2065. Id. at 21.

Recovery even by this date, however, depends on rigorous enforcement of the Montreal
Protocol, and that extended and expanded QPS uses of methyl bromide could delay or even
prevent recovery of the ozone layer:

Failure to comply with the Montreal Protocol would delay, or could even
prevent, recovery of the ozone layer. Emissions associated with continued or
expanded exemptions, QPS, process agents, and feedstocks may also delay
recovery.

Id. at 23 (emphasis in original). APHIS has not considered the Scientific Assessment’s
conclusion that “[e]missions associated with continued or expanded . . . QPS ... may also delay
recovery” of the ozone layer.

APHIS’s key assertion — that methyl bromide usage in toto has contributed only a “a 1-
percent effect on stratospheric ozone,” and that methyl bromide use related to APHIS’s wood
packing rule is only one tenth of that — is both incoherent and out-of-date.

As we noted in the April 23" comments, the Scientific Assessment reports that new
research has shown bromine to be a significantly stronger ozone-depleter than previously
thought:

Bromine is now estimated to be approximately 60 times as effective as
chlorine in global ozone depletion, on a per-atom basis. This value is larger
than the effectiveness of 45 used in the 2002 Assessment. This increase in the
effectiveness of bromine increases the Ozone Depletion Potential of bromine-
containing compounds, evaluated using the semi-empirical method that has been
used in previous Assessments.

Id. at 21 (emphasis in original). The draft supplemental EIS reflects no consideration of the
increase in the scientific assessment of the ozone-destroying potency of methyl bromide.


http://ozone.unep.org/Assessment_Panels/SAP/Scientific_Assessment_2006/index.shtml

APHIS’s “1-percent effect” assertion is based (inaccurately, we believe) to a 1998
assessment. The 2006 assessment presents a different picture of the influence of methyl bromide
in toto, and of QPS methyl bromide in particular.

The Scientific Assessment report evaluated the most effective additional measures that
could be taken to reduce ozone depletion and hasten recovery of the ozone layer. The following
table (reproduced from the Executive Summary at 22) indicates the available measures and the
percentage reduction in atmospheric loading of ozone-depleting chemicals® that would result.

Table 1. Percentage reductions in integrated equivalent effective stratosgheric chlorine relative o the
baseline {41) scenario that can be achisved in the hypothetical cases. 1

Compound or Compound Column A: Column B: Column C:

Group All Emissions All Emissions All Emissions
Eliminated from Eliminated from Eliminated after
Production after Existing Banks at 2006

2008 End of 2006

Chlorofluorocarbons 0.3 11 11

[CFCs)

Halons 0.5 14 14

Carbon tetrachloride 3 {a) 3

{CCl4)

Methyl chloroform 0.2 {a) 0.2

[CHaCCla)

Hydrochlorofluorocarbons 12 4 16

[HCFCs)

Methyl bromide {CH4Br) 5 (a) 5

{anthropogenic)

T Calumn A comesponds to a hypothetical elimination of all emissions from production after 2008,
Column B comesponds to a hypothetical elimination of all emissions from banks existing at the end of
2006 (for example, capture and destruction). Column C corresponds to a hypothetical elimination of
all emizsiong after 2006 and is approximately equal to the sum of columng 4 and B.

(&) For these compounds, banks are uncertain and therefore emiszions are equated to production in
theze calculations.

The total elimination of current levels of methyl bromide production at the end of 2006
would reduce future loadings of ozone-depleting chemicals by 5%. This is one of the most
effective measures still available to reduce future ozone depletion.

The report specifically examined the impact of exemptions for critical uses of methyl
bromide, and for QPS use of methyl bromide. The results indicate that QPS uses will have a
much larger impact than acknowledged in the draft supplemental EIS — especially when the
growth trend of those uses is taken into account. The Scientific Assessment report first states:
“The size of the methyl bromide critical use exemptions is similar to the estimated use of methyl
bromide for QPS use.” Id. at 23. The report then states:

> If critical-use methyl bromide exemptions continue indefinitely at the 2006 level
compared to a cessation of these exemptions in 2010 or 2015, midlatitude

! The Scientific Assessment uses the metric of “equivalent effective stratospheric chlorine.” This is a means of
putting chlorinated and brominated compounds on a comparable scale.



integrated equivalent effective stratospheric chlorine would increase by 4.7% or
4.0%, respectively.

> If production of methyl bromide for QPS use were to continue at present levels
and cease in 2015, midlatitude integrated equivalent effective stratospheric
chlorine would decrease by 3.2% compared with the case of continued production
at present levels.

Id. These paragraphs indicate that if QPS use continued indefinitely at its present rate, as
compared with a phase-out by 2010 or 2015, something like a 4 to 4.7% increase in the
atmospheric loading of ozone-destroying chemicals will result. Conversely, a substantial
reduction in atmospheric loading would result if QPS use of methyl bromide could be ended by
2015.

The increase in the atmospheric loading of ozone-destroying chemicals will be worse
than the Scientific Assessment anticipated because QPS use of methyl bromide is increasing in
response to ISPM15. As discussed below, there has already been a 31% increase in 2005 and a
greater increase is expected in 2006, 2007, and subsequent years (see below).

C. Increasing QPS Methyl Bromide Production Driven by ISPM15

The draft supplemental EIS makes no reference to the United Nations Environment
Program, “2006 Report of the Methyl Bromide Technical Options Committee: 2006
Assessment,” available at http://ozone.unep.org/Assessment_Panels/TEAP/Reports/
MBTOC/MBTOC-2006-Assessment%20Report.pdf. The Methyl Bromide Technical Options
Committee (MBTOC) is the technical body that reports to the Parties to the Montreal Protocol).

The MBTOC Report presents data that global production of methyl bromide for
quarantine and preshipment (QPS) purposes jumped sharply in 2005 because of ISPM15, and
that further ISPM15-driven increases are expected in 2006 and 2007. In 2005, reported methyl
bromide production for QPS was 13,815 metric tons, 37 percent of total reported global methyl
bromide production. Id. at 57. MBTOC reports further that 2005 QPS production was 31
percent higher than the 1999-2004 average. Figure 3.16, id. at 58.

Figure 3.16. Trend in reported global prodoction of MEB for QPS, 1990-1005
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The Report states:

The use of MB for QPS has recently increased in a number of countries as a result of
ISPM 15 “Guidelines for Regulating Wood Packaging Material in International
Trade’ (IPPC, 2002) which came into force in various countries over the period 2004
- 2006 (DAFF, 2007). A further increase can be expected in QPS production for
2006/7 with further implementation of ISPM 15 using methyl bromide.

Id. at 58.

The MBTOC report notes that a revised methyl bromide dosage schedule was adopted for
ISPM15 in 2006. Compared with the 2002 version of ISPM15, this did not change the initial
methyl bromide concentrations needed, but raised both the exposure period and the retention of
gas needed at the end of the fumigation, from 30% at 16 hours to 50% at 24 hours. Anecdotal
evidence suggests that some fumigators are increasing the initial charge of methyl bromide to
compensate for leakage in order to meet the final concentration requirement, thus avoiding the
need to retreat or top up concentrations during the fumigation. Such practices were not required
in 2005. 1d. at 291.

The MBTOC also reports that independent evidence suggested the proportion of QPS
fumigation on logs and wooden items may have been underrepresented. Id. at 287.

There is some evidence that methyl bromide usage is being driven even higher than one
might have anticipated due to import country phytosanitary authorities being uncertain whether
packing material was properly treated at the point of export. At the most recent meeting of the
Open Ended Working Group under the Montreal Protocol in Nairobi in June 2007, Australia
reported that its phyotosanitary authority has been fumigating incoming shipments from Asian
countries because they were uncertain whether the shipments were properly treated at the export
end.? While Australia said it is working to eliminate this double-treatment, APHIS has not
accounted for the prevalence of the practice in this country or elsewhere.

Similarly, many pallet users have decided to switch to all export compliant packaging
because they don’t want to risk having a shipment stopped at a border or do not know where a
load is headed when it is palletized. Instead of keeping two inventories of pallets, many users
have decided to treat everything. This is especially true for companies with a significant amount
of international shipments or fairly expensive products under load. See Chaille Brindley, Major
World Powers Move To Implement ISPM-15, 5/2/2005, available at
http://www.palletenterprise.com/articledatabase/view.asp?articlelD=1372

Further, a 2004 IPPC report states: “Exporting countries have tended to implement
ISPM-15 in order to ensure compliance with the requirements of the importing country for
consignments containing SWPM. This implementation has stimulated the use of MB for QPS.

2 http://ozone.unep.org/Meeting Documents/oewg/270ewg/OEWG-27-9E.pdf



http://ozone.unep.org/Meeting_Documents/oewg/27oewg/OEWG-27-9E.pdf

Non-industrialised countries use QPS-MB as heat treatment chambers and accompanying
technology are less available in these countries.” ) M.B. DeHoop, “Global Protection of Plants
and the Environment, The International Plant Protection Convention and Quarantine and Pre-
Shipment Applications of Methyl Bromide,” Proceedings of International Conference on
Alternatives to Methyl Bromide - Lisbon, Portugal, 27-30 September 2004, available at
http://ec.europa.eu/environment/ozone/conference/lisboa/proceedings.pdf.

Returning to the overall trend, if the same 31 percent annual rate of increase in methyl
bromide usage driven by ISPM15 is maintained in 2006 and 2007, then QPS production could
top 20,000 metric tons by the end of 2007, nearly double the 1999-2004 average. This is a very
different picture from the false assurances presented in the draft supplemental EIS. It would be a
very serious step backwards in ozone layer protection.

As a result of the strong growth in QPS usage driven by ISPM15, APHIS has no rational
support for its assertion that QPS methyl bromide related to APHIS’s rule represents less than a
tenth of a percent “effect” (presumably APHIS means increased atmospheric concentration of
ozone-depleting chemicals).

APHIS offers the soothing assertion that the increase in QPS use of methyl bromide is in
some way offset by the reductions in other methyl bromide usage accomplished under the
Montreal Protocol. That supposed offset effect is not soothing to the Montreal Protocol Parties.
Rather, the sharp rate of increase in methyl bromide use driven by ISPM15 has led the Parties to
take steps to begin bringing QPS use under control. The Montreal Protocol and the International
Plant Protection Convention (IPPC) have begun coordination through their respective
secretariats to get better data on ISPM15-driven usage of methyl bromide. The Montreal Parties
have adopted Decisions (a) requiring countries to report QPS production and use, (b)
encouraging the use of heat treatment and alternative packing materials, and (c) encouraging the
IPPC and domestic authorities to approve additional treatment methods.

Further, some Montreal Protocol Parties have made formal proposals to amend the
Protocol to end the total exemption for QPS and institute requirements to cap and reduce QPS
production and use. If APHIS allows QPS growth related to U.S. imports to continue growing, it
is likely that the Meeting of the Parties will adopt such amendments in 2008. In short, by
carelessly promoting uncontrolled growth of methyl bromide production and use for ISPM15
purposes, APHIS is courting the establishment of international regulatory limits on all QPS use.

D. Inconsistent and Missing Data on QPS Production and Use

We have already commented that APHIS’s data from which its estimates are derived are
far from complete and riddled with omissions that preclude assessment of the completeness and
accuracy of the QPS usage driven by APHIS’s rule. Here is further evidence on this point.

In 2006, an Expert Working Group on Alternatives to Methyl Bromide, operating under
the IPPC, reported:


http://ec.europa.eu/environment/ozone/conference/lisboa/proceedings.pdf

Collection and reporting of QPS usage data

The EWG noted that QPS usage data reported to the Parties to the Montreal
Protocol through the Ozone Officer do not necessarily reflect an accurate picture
of worldwide QPS usage of methyl bromide. Collection methods are different in
each country, difficult to do in many, not done in others, and poor at best when
conducted. Much of the usage is based on estimates only. There is no
standardized method or procedure that provides for accurate reporting of methyl
bromide use under the QPS exemption. The EWG discussed whether it should
develop guidelines on how to collect and report accurate and detailed usage data.

Expert Working Group on Alternatives to Methyl Bromide at 3, 30 October - 3 November 2006,
Orlando, Florida, available at
https://www.ippc.int/serviet/BinaryDownloaderServlet/183954 Report EWG Methyl br.doc?fi

lename=1178634989508 EWG report Methyl bromide FINAL.doc&reflD=183954.

In light of this and prior comments on inconsistent and missing data, APHIS has no
apparent rational basis for the assumptions underlying key elements of the equations set forth in
Appendix D. Appendix D, of course, is the underpinning of the estimates of methyl bromide
usage presented in Tables 3-1 and 3-2 in the body of the draft. Here are a number of specific
comments regarding “Method 1” and “Method 2” — which dominate APHIS’s total estimates —
as set forth in Appendix D:

At page D-4, “Method I” is described as applying to “Treatment of Assembled WPM
in Tarped Containers After Loading of Cargo.” It further states: “Example of
Method I — countries lacking information about fumigation of WPM where
fumigation is assessed to occur after loading for 50% of the WPM that is fumigated.”
These sentences are very confusing. For which countries has APHIS used “Method
I”?  'Why has APHIS assumed that only 50% of the wood packing material from
these countries is treated in tarped containers after loading?

Similar concerns arise with “Method 2,” described as applying to “Treatment of
Assembled WPM in Sealed Containers After Loading of Cargo.” This Method
apparently was used for China. It is unclear why APHIS has assumed, in “Example
of Method 2,” that only 50% percent of the wood packing is fumigated.

What is the basis for APHIS’s assumption that for imports emanating from Hong
Kong — a part of China — all WPM is treated in sealed containers before assembly and
cargo loading?

Without answers to these questions, and appropriate changes to APHIS’s calculations, Appendix
D does not present a rational basis for the methyl bromide usage estimates presented in the body
of the draft supplemental EIS.

E.

Availability of ozone safe treatment methods



https://www.ippc.int/servlet/BinaryDownloaderServlet/183954_Report_EWG_Methyl_br.doc?filename=1178634989508_EWG_report_Methyl_bromide_FINAL.doc&refID=183954
https://www.ippc.int/servlet/BinaryDownloaderServlet/183954_Report_EWG_Methyl_br.doc?filename=1178634989508_EWG_report_Methyl_bromide_FINAL.doc&refID=183954

APHIS has considered the option of requiring non-methyl bromide QPS treatment
alternatives and phasing out methyl bromide. Most countries that responded to a survey under
the Montreal Protocol reported that methyl bromide alternatives were commercially available in
their countries. The totals presented in the report suggest that 65% of the MB currently used for
QPS purposes could be replaced by technologies that are commercially available in the
responding countries. Developing country (Article 5) Parties estimated that 73% of QPS MB
use could be replaced by alternative technologies and developed country (non-Article 5) parties
reported that 46% could be replaced. S.C. Ogden, Preliminary Results Of An International
Survey On The Use Methyl Bromide For Quarantine And Pre-Shipment, available at
http://ec.europa.eu/environment/ozone/conference/lisboa/proceedings.pdf. As summarized in
the table reproduced below from the report, large amounts of methyl bromide for use on wood
packaging materials could be replaced by alternatives:

Category MB (kg) %MB MB (kg) for %MB used for
used by sector | QPS QPS replaceable

replaceable by | by alternate
alternatives technology

Wooden 204,612.16 15.42 119,549.44 58.43

packaging

materials

Wood 107,791.90 8.12 100,850 93.56

Whole logs 59,330.45 4.47 3,957.80 6.67

The 2006 MBTOC assessment reports that: “On a global basis, there are technically
effective and approved treatments available for more than half current QPS treatments by
volume of methyl bromide consumed.” MBTOC 2006, at 290.

APHIS could drastically reduce or eliminate use of methyl bromide related to imports
into this country by revising its domestic regulations to require the use of heat treatment in all
circumstances, or at least in without a demonstration that heat treatment is infeasible in the
exporting country. Heat treatment is, of course, an approved treatment method under ISPM15.
APHIS could require in its own rules the use of this ozone-safe alternative.

The IPPC’s Environmental Working Group reports that major reductions in methyl
bromide emissions can be achieved by capturing and destroying chemical vented during
treatment. The IPPC EWG states that recapture and recovery technologies could be quickly
implemented and faster than getting new chemicals registered, the compliance with such
technologies is minimal. The EWG states, however, that:

Recycle and recapture technology for methyl bromide use is not likely to be
implemented voluntarily until there are economic incentives available that will
foster implementation. . . . . Since there is no limit on the amount of methyl
bromide that may be used for quarantine purposes, there are no provisions or
allowances for credits for having utilized recapture technology base on the
amount of methyl bromide emissions eliminated (recaptured).


http://ec.europa.eu/environment/ozone/conference/lisboa/proceedings.pdf

IPPC Expert Working Group on Alternatives to Methyl Bromide at 3, 30 October - 3 November
2006, Orlando, USA.

The 2006 MBTOC Assessment states that: “In the absence of regulations, companies
reported they would not invest in the systems, because their competitors (who had not made the
investment) would then have a cost advantage.” (2006 MBTOC Assessment Report, at.17.)
APHIS could support making recovery and destruction a requirement under ISPM15.

In addition, APHIS could aggressively seek to amend ISPM15 to approve the use of other
pesticides. The 2007 Progress Report of the Technological and Economic Assessment Panel
reports:

In Japan, sulfuryl fluoride (SF) plus methyl isothioscyanate (MITC) and methyl iodide
(MI) have been registered for the treatment of timber and packaging materials for
products intended for import to Japan. The Japanese government submitted these
treatments for consideration for inclusion in ISPM 15 (IPPC 2006) standard for
quarantine treatments of wooden packaging materials.

2007 Progress Report at 68, available at
http://ozone.unep.org/Assessment Panels/TEAP/Reports/ TEAP Reports/index.shtml.

ISPM15 itself notes a range of alternatives that could be further evaluated and approved
as alternatives to methyl bromide and heat treatment.

As a dominant party in the IPPC, APHIS has a responsibility to undertake the necessary
testing and to move the process quickly so that these treatments can be approved if the data
warrants. Yet the draft supplemental EIS reveals no effort to explore and approve these
alternatives that would obviate the need for methyl bromide.

F. APHIS’s continued failure to confront evidence of compromised effectiveness —
pest survival after proper treatment, and the prevalence of fraudulent certification

While APHIS rarely defines what it means by “negligible risk™ of failed treatment, that
term has been defined in two cases that apply to wood. “In the supplemental impact statement
covering wood imports from New Zealand and Chile (USDA APHIS 1998a) and in the
environmental assessment prepared for the emergency regulation pertaining to wood packaging
from China (USDA APHIS 1998b), APHIS accepted a risk level of 3 to 5 percent.” According
to a paper presented at a USDA-sponsored research forum, “when a 3 to 5 percent risk is applied
to the large volume of imports making up the three forest pest pathways, it translates to the
probable arrival on our shores of hundreds of thousands to tens of millions of quarantine pests.”
Steps to Minimize Exotic Pest Damage to U.S. Forests, Faith Thompson Campbell and Scott E.
Schlarbaum in Proceedings X1V U.S. Department of Agriculture Interagency Research Forum
on Gypsy Moth a Other Invasive Species 2003, January 14-17, 2003, available at
www.fs.fed.us/ne/newtown_square/publications/technical _reports/pdfs/2004/ne_gtr315.pdf.
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Australia has exhibited a high level of concern about treatment failures. Recent
interception data collected by the Australian Quarantine and Inspection Service (AQIS) has
shown that timber pests continue to be detected in association with wood packaging material that
purports to be ISPM15 compliant.

During the 6793 surveillance inspections of wood packaging material displaying
the ISPM 15 stamp (January 1 to November 30, 2005), 19522 crates, dunnage or
pallets (pieces) were observed. “Of the 19522 pieces, 1823 or 9.34 % were found
to be non-compliant with the ISPM 15 standard and 1749 or 8.96 % exhibited
something of quarantine concern. Of this 8.96 % of ISPM 15 wood packaging for
which quarantine concerns were identified, 86.4 % had bark, 5.7 % had fungi and
mould, and 5.9 % had evidence of live insects. On the basis of total units of wood
packaging material inspected, approximately 1 in 200 units had live wood boring
insects and 80 % of these insect detections were on wood packaging with bark.
These figures are equivalent to Less than Container Load (LCL) survey data
collected from 1997 to 1999 (Salvage 1999), except that the proportion of items
with bark present has increased for ISPM 15 wood packaging material.”

Biosecurity Australia, 2006, Technical Justification for Australia’s Requirement for Wood
Packaging Material to be Bark Free, at 16 available at
http://www.daff.gov.au/_data/assets/pdf_file/0013/12361/2006-13a.pdf.

At present under ISPM 15, there is no acceptable way to confirm that a certified
treatement has been appropriately performed (Burgess, 2005).

* * *

Wood packaging material is difficult to monitor during quarantine inspection
procedures. Even when high-risk packing is identified in a shipment, the inspection
process is complicated by limited access to visible surfaces (most surfaces are not
facing the inspector or the cargo is buried deep in a container) and the cryptic nature
of many wood-inhabiting organisms. Latent fungal infections are virtually
impossible to detect through inspection of outer wood surfaces. (Allen 2001b.)

Biosecurity Australia, 2006 at 17-18. The Report continues at 20, 28, 41, and 98:

USDA has released a final environmental impact statement on the importation of
solid wood packing material that supports the adoption of the IPPC (2002)
standard, although the document indicates some level of concern over the
effectiveness of both the methyl bromide treatment and heat treatment (e.g.
USDA 2003, pp 24, 51, 60 and 61).

Reviews by Morrell (1995) and Viljoen and Banks (2002) demonstrate that
moisture content and bark on wood following harvesting are related and impact
upon methyl bromide uptake. There are also considerable differences between
methyl bromide fumigation penetration in hardwood and softwood timbers (Ren
et al. 1997, in Viljoen and Banks 2002). These differences, as well as the
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differences in gas penetration in green and dry timber, are not addressed by ISPM
15, which treats all wood as similar and makes no allowance for operational
effects.

Pests that attack seasoned wood are more likely to enter the pathway after the
ISPM 15 treatment and may continue to do so during the service life of the
product. The presence of bark is not regarded as a significant contributing factor
in attack by and survival of most invertebrate pests of seasoned wood, except in
circumstances where the bark may offer additional protection for any life stages
of these pests. The assessment also notes that there is no direction provided under
ISPM 15 concerning storage and use of treated material.

In 2001, Australia reported that 22 % of inspected wood consignments coming
from the USA and Canada had residual bark, and in 50 % of these live insects or
nematodes were found in wood that retains some or all of its bark (especially if
there are compliance issues relating to the ISPM 15 treatments.) “Preliminary data
from AQIS’ current survey (AQIS unpublished data) demonstrates no overall
improvement in interception rates of invertebrates as a result of the
implementation of ISPM 15.”

has not conducted any similar analysis.

Nor has APHIS assessed the rate of treatment fraud — where wood packing material is
stamped as having been treated with heat or methyl bromide, but in fact was treated with neither
method. Fraudulently certified wood packing material carries the full pest risk of untreated
material. If even a small percentage of shipments are fraudulently certified, the real failure rate

is much higher

than even the 3 to 5 percent risk referred to above.

As noted above, the District Court opinion did not address the issue that plaintiffs raised
regarding the failure to assess the risk of fraudulent certification. This is a matter that will be
taken up on appeal. Without waiting to be ordered to do so, however, APHIS should
acknowledge and remediate this gross failure in its EIA and the analysis supporting its rule.

G.

Conclusion

Thank you for the opportunity to submit these comments. We urge APHIS to fully re-
evaluate all of its prior decisions in all respects.

fr.cd

David Doniger

Policy Director, Climate Center
Natural Resources Defense Council
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Mr. David A. Bergsten, Project Manager
Policy and Program Development

Animal and Plant Health Inspection Service
U.S. Department of Agriculture °

4700 River Road, Unit 141

Riverdale, MD 20737-1236

Re: Importation of Solid Wood Packing Matena] Draft Supplcmem to the Final Environmental
Impact Statement (SEIS) ;

Dear Mr. Bergsten:

The U.S. Environmental Protection Agency (USEPA) has reviewed the Draft Supplement to
the Final Environmental Impact Statement (SEIS) for “Importarion of Solid Wood Packing
Material” prepared by the Animal and Plant Health Inspection Service (APHIS). Our review is
provided under the National Environmental Policy Act (NEPA), Council on Environmental
Policy (CEQ) regulations (40 CFR Sections 1500 - 1508) and Section 309 of the Clean Air Act.

'APHIS has adopted phytosanitary standards pubhshed by the Food and Agriculture
Organization of the United Nations. These standards are contained in the International Plant
~ Protection Convention’s (IPPC) “Guidelines for Regulating Wood Packaging Material in '
International Trade” (International Standards for Phytosanitary Measures Number 15 ISPM 15)).
The IPPC Guidelines provide effective, equitable, and uniform standards that all nations would
use to mitigate the risk from entry of invasive alien species (pests and pathogens) found in solid
wood packaging material (WPM) that accompanies international trade shipments.

The solid WPM SEIS was prepared to reevaluate and refine estimates of methyl bromide
release associated with compliance treatments of solid WPM. The SEIS utilized current data
and information that is now available to support the effectiveness of the treatments approved
under the IPPC guidelines against many pests of concern to APHIS. The SEIS also provides the
decision-maker and the public with the most current mformat] on and anticipated environmental
impact associated with APHIS® WPM regulation.
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EPA has no objections to this draft SEIS and APHIS’ adoption of the IPPC Guidelines.
“Accordingly, we have assigned a Lack of Objections (LO) rating to the draft SEIS Enclosed is a

summary of EPA’s ratmg system.

We appreciate the opportunity to review the draft SEIS on the “Importation of Solid Wood
Packing Marerial.” 1f you have any questions, please call me at (202) 564-5400 or the staff
contact for this project, Arthur Totten at (202) 564-7164.

Sincerely, _
Anne Norton Miller

Director
Office of Federal Activities

Enclosure
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Appendix B. Preparers

U.S. Department of Agriculture

Animal and Plant Health Inspection Service

Policy and Program Development, Environmental Services
4700 River Road

Riverdale, MD 20737

David A. Bergsten

Biological Scientist
B.S. Environmental Science
M.S. Entomology
M.P.H. Disease Control
Ph.D. Toxicology

Background: Biological Scientist in ES with expertise in environmental
toxicology, chemical fate, and pesticide research. More than 20 years
experience with APHIS including environmental protection, field, and
port inspection experience. Experience in preparing environmental
documentation for other major APHIS programs, in compliance with
Federal statutes.

EIS Responsibility: Project manager for the draft SEIS—wrote parts of
the Executive Summary, chapter 1, and chapter 3. Reviewed and
contributed to other chapters and to the appendices. Responsible for
coordination and team management on final documentation

Elizabeth E. Nelson

Environment Protection Specialist
B.S. Biology
M.S. Healthcare Administration
M.B.A.

Background: Environmental Protection Specialist in ES. Six years of
service with APHIS. Experience in environmental compliance,
especially those associated with the Endangered Species Act, in the
context of trade agreements, pest management, and pesticide regulations.
Provides assistance on environmental documentation teams and
participates in preparing and reviewing written analyses.

EIS Responsibility: EIS Analyst—contributed to the preparation of the
draft SEIS. Wrote parts of the three chapters and reviewed other parts of
other chapters and the appendices.



Betsey L. Coakley
Writer/Editor
B.A. Sociology

Background: Over 17 years of service with APHIS, with administrative
and clerical experience with Plant Protection and Quarantine, and Policy
and Program Development. Currently serving as Writer/Editor with ES.

EIS Responsibility: EIS Editor—desktop publishing of the EIS
(including editing, format, and document security).
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Appendix C. Cooperation, Review, and Consultation

The following individuals have cooperated in the development of this
supplement to the final environmental impact statement (SEIS), were
consulted on critical issues that have been addressed in this SEIS, or
reviewed draft sections of this supplement. The expertise and concerns of
these individuals were considered during the development of this supplement
to the FEIS. There may be some aspects of the SEIS or its incorporated
analyses which are not endorsed by all of the cooperators and consultants.

Michael Simon Senior Staff Officer
Quarantine Policy, Analysis and Support
Plant Protection and Quarantine
Animal and Plant Health Inspection Service
U.S. Department of Agriculture
4700 River Road, Unit 60
Riverdale, MD 20737

Hesham A. Abuelnaga  Import Specialist
Plant Protection and Quarantine
Animal and Plant Health Inspection Service
U.S. Department of Agriculture
4700 River Road, Unit 133
Riverdale, MD 20737

Allan Auclair Risk Scientist
Policy and Program Development
Animal and Plant Health Inspection Service
U.S. Department of Agriculture
4700 River Road, Unit 117
Riverdale, MD 20737

John H. Payne Acting Director
Plant Health Programs
Plant Protection and Quarantine
Animal and Plant Health Inspection Service
U.S. Department of Agriculture
4700 River Road, Unit 131
Riverdale, MD 20737

Appendix C. Cooperation, Cc-1
Review, and Consultation



Narcy Klag

Deputy Director

Phytosanitary Issues Management

Plant Protection and Quarantine

Animal and Plant Health Inspection Service
U.S. Department of Agriculture

4700 River Road, Unit 140

Riverdale, MD 20737
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validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond, through use, as appropriate,
of automated, electronic, mechanical,
and other collection technologies, e.g.,
permitting electronic submission of
responses.

Estimate of burden: The public
reporting burden for this collection of
information is estimated to average 0.5
hours per response.

Respondents: U.S. importers of
unprocessed bird and poultry products
from regions where HPAI subtype H5N1
has been reported, and owners of U.S.
origin pet birds and U.S. origin
performing or theatrical birds or poultry
returning to the United States.

Estimated annual number of
respondents : 5,180.

Estimated annual number of
responses per respondent: 4.540540541.

Estimated annual number of
responses: 23,520.

Estimated total annual burden on
respondents: 11,760 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Done in Washington, DG, this 21st day of
May 2007.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E7-10106 Filed 5-24—07; 8:45 am|]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2006-0152]

Supplemental Environmental Impact
Statement for Importation of Solid
Wood Packing Material

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice; reopening of comment
period for supplemental environmental
impact statement.

SUMMARY: We are reopening the
comment period for the supplemental
environmental impact statement
prepared for the Importation of Solid
Wood Packing Material Final

Environmental Impact Statement. This
action will allow interested persons
additional time to prepare and submit
comments.

DATES: We will consider all comments
that we receive on or before June 25,
2007.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov, select
“Animal and Plant Health Inspection
Service” from the agency drop-down
menu, then click “Submit.” In the
Docket ID column, select APHIS—2006—
0152 to submit or view public
comments and to view supporting and
related materials available
electronically. Information on using
Regulations.gov, including instructions
for accessing documents, submitting
comments, and viewing the docket after
the close of the comment period, is
available through the site’s “User Tips”
link.

e Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)
to Docket No. APHIS-2006—-0152,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road Unit 118, Riverdale, MD
20737-1238. Please state that your
comment refers to Docket No. APHIS—
2006-0152.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: Mr.
David A. Bergsten, APHIS Interagency
NEPA Contact, Environmental Services,
PPD, APHIS, 4700 River Road, Unit 149,
Riverdale, MD 20737-1238; (301) 734—
6103.

SUPPLEMENTARY INFORMATION:

Background

On October 24, 2006, the Animal and
Plant Health Inspection Service (APHIS)
published in the Federal Register (71
FR 62240, Docket No. APHIS-2006—
0152) a notice of its intention to prepare
a supplemental environmental impact
statement (SEIS) for the Importation of
Solid Wood Packing Material Final

Environmental Impact Statement,
August 2003 (FEIS). The purpose of the
SEIS is to reevaluate and refine the
estimates of methyl bromide usage
associated with the alternatives
considered in the FEIS. On March 9,
2007, the Environmental Protection
Agency published in the Federal
Register (72 FR 10749) a notice of the
availability of the SEIS.

Comments on the SEIS were required
to be received on or before April 23,
2007. We are reopening the comment
period on the SEIS for an additional 30
days. This action will allow interested
persons additional time to prepare and
submit comments. We will also consider
all comments received between April
24, 2007 (the day after the close of the
original comment period) and the date
of this notice.

Authority: 7 U.S.C. 450 and 7701-7772

and 7781-7786; 21 U.S.C. 136 and 136a; 7
CFR 2.22, 2.80, and 371.3.

Done in Washington, DG, this 21st day of
May 2007.
Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E7—10107 Filed 5-24—07; 8:45 am]
BILLING CODE 3410-34-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List Additions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Additions to Procurement List.

SUMMARY: This action adds to the
Procurement List services to be
furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities.
DATES: Effective Date: June 24, 2007.
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia 22202-3259.
FOR FURTHER INFORMATION CONTACT:
Kimberly M. Zeich, Telephone: (703)
603—7740, Fax: (703) 603—-0655, or
e-mail CMTEFedReg@jwod.gov.
SUPPLEMENTARY INFORMATION: On March
30, 2007, the Committee for Purchase
From People Who Are Blind or Severely
Disabled published notice (72 FR
15097-15098) of proposed additions to
the Procurement List.

After consideration of the material
presented to it concerning capability of
qualified nonprofit agencies to provide
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Highway Component, from I-130 to
Louis Armstrong International
Airport, to Central Business District
(CBD), Jefferson, Orleans and St.
Charles Parishes, LA.

Summary: No formal comment letter
was sent to the preparing agency.

EIS No. 20070013, ERP No. F-DOE-
E01016-FL, Orlando Gasification
Project (DOE/EIS-0383), To Provide
Cost-Shared Funding for
Construction, Design, and Operation a
New Plant, Orlando, FL.

Summary: EPA continues to have
environmental concerns about impacts
to air quality and wetlands, and
requested that additional mitigation
measures be implemented.

EIS No. 20070020, ERP No. F—AFS—
L65474—AK, Tuxekan Island Timber
Sale(s) Project, Timber Harvesting,
Implementation, Coast Guard Bridge
Permit, U.S. Army COE Section 10
and 404 Permits, Tongass National
Forest, Thorne Bay Ranger District,
Thorne Bay, AK.

Summary: EPA’s previous
environmental concerns about impacts
to water quality, fisheries, wetlands, and
wildlife habitat have been addressed;
therefore, EPA does not object to the
proposed action.

EIS No. 20070034, ERP No. F—-SFW-
J65447-WY, Bison and Elk
Management Plan, Implementation,
National Elk Refuge/Grand Teton
National Park/John D. Rockefeller, Jr.
Memorial Parkway, Teton County,
wY.

Summary: No formal comment letter
was sent to the preparing agency.

EIS No. 20070054, ERP No. F-NPS—
J61110-UT, Utah Museum of Natural
History, Construction and Operation,
New Museum Facility at University of
Utah, Salt Lake City, UT.

Summary: No formal comment letter
was sent to the preparing agency.

Dated: March 6, 2007.
Robert W. Hargrove,

Director, NEPA Compliance Division, Office
of Federal Activities.

[FR Doc. E7—4246 Filed 3—8-07; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

[ER-FRL-6684-7]

Environmental Impacts Statements;
Notice of Availability

Responsible Agency: Office of Federal
Activities, General Information (202)
564-7167 or http://www.epa.gov/
compliance/nepa/.

Weekly receipt of Environmental Impact
Statements

Filed 02/26/2007 through 03/02/2007
pursuant to 40 CFR 1506.9.

EIS No. 20070072, Second Draft
Supplement, FHW, NC, NC 12
Replacement of Herbert C. Bonner
Bridge (Bridge No. 11 ) Revisions and
Additions, over Oregon Inlet
Construction, Funding, U.S. Coast
Guard Permit, Special-Use-Permit,
Right-of-Way Permit, U.S. Army COE
Section 10 and 404 Permit, Dare
County, NC, Comment Period Ends:
04/23/2007, Contact: John F. Sullivan
919-856—4346.

EIS No. 20070073, Draft EIS, IBR, CO,
Colorado River Interim Guidelines for
Lower Basin Shortages and and
Coordinated Operations for Lake
Powell and Lake Mead,
Implementation, Colorado River, CO,
Comment Period Ends: 04/30/2007,
Contact: Nan Yoder 702—293-8500.

EIS No. 20070074, Final EIS, SFW, CA,
East Contra Costa County Habitat
Conservation Plan and Natural
Community Conservation Plan,
Implementation, Incidental Take
Permit, Cities of Brentwood, Clayton,
Oakley and Pittsburg, Contra Costa
County, CA, Wait Period Ends: 04/09/
2007, Contact: Lori Rinek 916—444—
6600.

EIS No. 20070075, Draft Supplement,
APH, 00, Importation of Solid Wood
Packing Material, To Reevaluate and
Refine Estimates of Methyl Bromide
Usage in the Treatment,
Implementation, United States,
Comment Period Ends: 04/23/2007,
Contact: David A. Bergston 301-734—
6103.

EIS No. 20070076, Final EIS, AFS, WI,
Boulder Project, Timber Harvesting,
Vegetation and Road Management,
U.S. Army COE Section 404 Permit,
Chequamegon-Nicolet National
Forest, Lakewood-Laona Ranger
District, Oconto and Langlade
Counties, WI, Wait Period Ends: 04/
09/2007, Contact: Paul Sweeney 715—
276—-6333.

EIS No. 20070077, Draft EIS, AFS, SD,
Mitchell Project Area, To Implement
Multiple Resource Management
Actions, Mystic Ranger District, Black
Hills National Forest, Pennington
County, SD, Comment Period Ends:
04/23/2007, Contact: Roberts. J.
Thompson 605-343—-1567.

EIS No. 20070078, Draft EIS, NPS, NY,

Sagamore Hill National Historic Site,
General Management Plan,
Implementation, Oyster Bay, Nassau
County, NY, Comment Period Ends:
05/08/2007, Contact: Greg A. Marshall
516-922—-4452.

EIS No. 20070079, Draft Supplement,
AFS, WA,. School Fire Salvage
Recovery Project, To Clarify
Definitions of Live and Dead Trees,
Implementation, Pomeroy Ranger
District, Umatilla National Forest,
Columbia and Garfield Counties, WA,
Comment Period Ends: 04/23/2007,
Contact: Dean R. Millett 509-843—
4644.

EIS No. 20070080, Draft EIS, NIG, CA,
Graton Rancheria Casino and Hotel
Project, Transfer of Land into Trust,
Implementation, Federated Indians of
Graton Rancheria (Tribe), Sonoma
County, CA, Comment Period Ends:
04/23/2007, Contact: Brad Meharry
202-632-7003.

EIS No. 20070081, Final EIS, JUS, TX,
Laredo Detention Facility, Proposed
Contractor-Owned/Contractor-
Operated Detention Facility,
Implementation, Webb County, TX,
Wait Period Ends: 04/09/2007,
Contact: Scott P. Stermer 202—353—
4601.

EIS No. 20070082, Final EIS, GSA, VA,
Federal Bureau of Investigation (FBI)
Central Records Complex, Alternative
4—Sempeles Site, Winchester,
Frederick County, VA, Wait Period
Ends: 04/09/2007, Contact: Katrina
Scarpato 215-446-4651.

EIS No. 20070083, Draft EIS, SFW/COE,
CA, PROGRAMMATIC—South Bay
Salt Pond Restoration Project,
Restored Tidal Marsh, Managed
Ponds, Flood Control Measures and
Public Access Features, Don Edward
San Francisco Bay National Wildlife
Refuge, Alameda, Santa Clara and San
Mateo Counties, CA, Comment Period
Ends: 04/23/2007, Contact: Clyde
Morris 510-792-0222 (SFW); and
Yvonne LeTellier, 415-503-6744
(COE).

EIS No. 20070084, Draft EIS, BPA, WA,

Port Angeles—Juan de Fuca
Transmission Project, Construct a
550-Megawatt Direct Current Cable
from Victoria, British Columbia,
across the Strait of Juan de Fuca to
Port Angeles, Presidential Permit,
Clallam County, WA, Comment
Period Ends: 04/24/2007, Contact:
Stacy Mason 503—-230-5455.

EIS No. 20070085, Draft EIS, USN, GU,

Kilo Wharf Extension (MILCON P-
52), To Provide Adequate Berthing
Facilities for Multi-Purpose Dry
Cargo/Ammunition Ship (the T-AKE),
Apra Harbor Naval Complex, Mariana
Island, GU, Comment Period Ends:
04/23/2007, Contact: Nora Macariola
808—472-1402.

EIS No. 20070086, Final EIS, USA, VA,

Fort Lee, Virginia and Fort A. P. Hill,
Virginia Project, Implementation of
Base Closure and Realignment (BRAC)
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Recommendations and Other Army
Actions, Prince George County,
Petersburg, Virginia Hopewell,
Virginia; Caroline County, Essex
County, VA, Wait Period Ends: 04/09/
2007, Contact: Karen Wilson 703—
602—-2861.

EIS No. 20070087, Final EIS, FTA, FL,
Miami North Corridor Project, Build
Alternative is Selected, Transit
Improvement between NW 62 Street
at Dr. Martin Luther King Jr. Station
and NW 215th Street at the Dade/
Broward Counties Line, Funding,
Dade County, FL, Wait Period Ends:
04/09/2007, Contact: James Garland
404-562-3512.

Dated: March 6, 2007.

Robert W. Hargrove,

Director, NEPA Compliance Division, Office
of Federal Activities.

[FR Doc. E7—4247 Filed 3—8-07; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OPP-2007-0118; FRL-8117-5]
Experimental Use Permit; Receipt of
Application

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: This notice announces receipt
of an application 75624—-EUP-E from
The Acta Group, on behalf of Circle One
Global, Inc., requesting an experimental
use permit (EUP) for Aspergillus flavus
NRRL 21882. The Agency has
determined that the application may be
of regional and national significance.
Therefore, in accordance with 40 CFR
172.11(a), the Agency is soliciting
comments on this application.

DATES: Comments must be received on
or before April 9, 2007.

ADDRESSES: Submit your comments,
identified by docket identification (ID)
number EPA-HQ-OPP-2007-0118 by
one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

¢ Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Building), 2777 S.
Crystal Drive, Arlington, VA. Deliveries
are only accepted during the Docket’s
normal hours of operation (8:30 a.m. to

4 p.m., Monday through Friday,
excluding legal holidays). Special
arrangements should be made for
deliveries of boxed information. The
Docket telephone number is (703) 305—
5805.

Instructions: Direct your comments to
docket ID number EPA-HQ-OPP-2007-
0118. EPA’s policy is that all comments
received will be included in the docket
without change and may be made
available on-line at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through regulations.gov or e-
mail. The Federal regulations.gov
website is an “anonymous access”
system, which means EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send an
e-mail comment directly to EPA without
going through regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the docket
and made available on the Internet. If
you submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the docket index available
in regulations.gov. To access the
electronic docket, go to http://
www.regulations.gov, select “Advanced
Search,” then “Docket Search.” Insert
the docket ID number where indicated
and select the “Submit” button. Follow
the instructions on the regulations.gov
web site to view the docket index or
access available documents. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either in the
electronic docket at http://
www.regulations.gov, or, if only
available in hard copy, at the OPP

Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South
Building), 2777 S. Crystal Drive,
Arlington, VA. The hours of operation
of this Docket Facility are from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
telephone number is (703) 305-5805.
FOR FURTHER INFORMATION CONTACT:
Shanaz Bacchus, Biopesticides and
Pollution Prevention Division (7511P),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 308—-8097; e-mail address:
bacchus.shanaz@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

This action is directed to the public
in general. This action may, however, be
of interest to to those persons who are
interested in agricultural biotechnology
or may be required to conduct testing of
pesticidal substances under the Federal
Food, Drug, and Cosmetic Act (FFDCA)
or the Federal Insecticide, Fungicide,
and Rodenticide Act (FIFRA). Since
other entities may also be interested, the
Agency has not attempted to describe all
the specific entities that may be affected
by this action. If you have any questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. What Should I Consider as I Prepare
My Comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through
regulations.gov or e-mail. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD ROM that
you mail to EPA, mark the outside of the
disk or CD ROM as CBI and then
identify electronically within the disk or
CD ROM the specific information that is
claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for preparing your comments.
When submitting comments, remember
to:

i. Identify the document by docket ID
number and other identifying
information (subject heading, Federal
Register date and page number).
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cherimoya, soursop, custard apple,
sugar apple, and atemoya from Grenada;
coconut fruit with milk and husk from
Mexico; pitaya from Mexico; melon and
watermelon from certain countries in
South America; watermelon, squash,
cucumber, oriental melon, and grapes
from the Republic of Korea.

Before entering the United States, all
of these fruits and vegetables are subject
to inspection and disinfection at their
port of first arrival to ensure that no
plant pests are inadvertently brought
into the United States. These
precautions, along with other
requirements, help ensure that these
commodities do not introduce exotic
plant pests, such as fruit flies, into the
United States.

The regulations require the use of
certain information collection activities,
including import permits, phytosanitary
certificates, fruit fly monitoring records,
and box labeling.

We are asking the Office of
Management and Budget (OMB) to
approve our use of these information
collection activities for an additional 3
years. After approval of the burden
associated with this extension notice,
OMB will combine it with another
information collection, also titled
“Importation of Fruits and Vegetables
(number 0579-0128),” and the
Department will retire number 0579-
0236.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our
information collection. These comments
will help us:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the
information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond, through use, as appropriate,
of automated, electronic, mechanical,
and other collection technologies, e.g.,
permitting electronic submission of
responses.

Estimate of burden: The public
reporting burden for this collection of
information is estimated to average
0.1320 hours per response.

Respondents: U.S. importers of fruits
and vegetables and plant health officials
of exporting countries.

Estimated annual number of
respondents: 141.

Estimated annual number of
responses per respondent: 5.5319.

Estimated annual number of
responses: 780.

Estimated total annual burden on
respondents: 103 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Done in Washington, DC, this 18th day of
October 2006.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E6-17772 Filed 10-23-06; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2006-0152]

Supplemental Environmental Impact
Statement for Importation of Solid
Wood Packing Material

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice of intent.

SUMMARY: We are advising the public
that a supplemental environmental
impact statement will be prepared by
the Animal and Plant Health Inspection
Service to analyze methyl bromide
usage associated with regulatory
requirements for importing solid wood
packing material into the United States.
That document will serve as a
supplement to the Importation of Solid
Wood Packing Material Final
Environmental Impact Statement,
August 2003.

FOR FURTHER INFORMATION CONTACT: Mr.
David A. Bergsten, APHIS Interagency
NEPA Contact, Environmental Services,
PPD, APHIS, 4700 River Road, Unit 149,
Riverdale, MD 20737-1238; (301) 734—
6103.

SUPPLEMENTARY INFORMATION: The
Animal and Plant Health Inspection
Service (APHIS) intends to prepare a
supplemental environmental impact
statement (SEIS) for the Importation of
Solid Wood Packing Material Final
Environmental Impact Statement,
August 2003 (FEIS). The purpose of the
SEIS is to reevaluate and refine the
estimates of methyl bromide usage

associated with the alternatives
considered in the FEIS.

APHIS published in the Federal
Register on September 16, 2004 (69 FR
55719-55733, Docket No. 02—-032-3), a
final rule amending the regulations for
the importation of unmanufactured
wood articles to adopt an international
standard entitled “Guidelines for
Regulating Wood Packaging Material in
International Trade.” The FEIS was
prepared with regard to that final rule
in compliance with the National
Environmental Policy Act of 1969
(NEPA), as amended (42 U.S.C. 4321 et
seq.), and its implementing regulations.

APHIS will base the SEIS on recently
obtained, reliable data regarding how
various countries have complied with
the final rule and with the International
Plant Protection Convention Guidelines
(IPPC Guidelines) on which the final
rule was based. These data include
reports from different countries on
whether cargo is routinely fumigated
along with wood packaging material
(WPM), which would result in more
methyl bromide usage, or whether WPM
is fumigated separately from cargo,
which would result in less methyl
bromide usage. We also have new data
on the extent to which various countries
have chosen to comply with the IPPC
Guidelines by heat treating WPM rather
than fumigating it.

The SEIS will be prepared in
accordance with: (1) NEPA, (2)
regulations of the Council on
Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

When APHIS has completed a draft
SEIS, a notice announcing its
availability and an invitation to
comment on it will be published in the
Federal Register.

Done in Washington, DG, this 18th day of
October 2006.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E6-17773 Filed 10-23-06; 8:45 am]|
BILLING CODE 3410-34-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. 02-032-3]

RIN 0579-AB48

Importation of Wood Packaging
Material

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are amending the
regulations for the importation of
unmanufactured wood articles to adopt
an international standard entitled
“Guidelines for Regulating Wood
Packaging Material in International
Trade” that was approved by the
Interim Commission on Phytosanitary
Measures of the International Plant
Protection Convention on March 15,
2002. The standard calls for wood
packaging material to be either heat
treated or fumigated with methyl
bromide, in accordance with the
Guidelines, and marked with an
approved international mark certifying
treatment. This change will affect all
persons using wood packaging material
in connection with importing goods into
the United States.

EFFECTIVE DATE: September 16, 2005.
FOR FURTHER INFORMATION CONTACT: Mr.
William Aley, Senior Import Specialist,
Phytosanitary Issues Management Team,
PPQ, APHIS, 4700 River Road Unit 140,
Riverdale, MD 20737-1236; (301) 734—
5057.

SUPPLEMENTARY INFORMATION:

Background

Logs, lumber, and other
unmanufactured wood articles imported
into the United States pose a significant
hazard of introducing plant pests,

including pathogens, detrimental to
agriculture and to natural, cultivated,
and urban forest resources. The
regulations in 7 CFR 319.40-1 through
319.40-11 (referred to below as the
regulations) contain provisions to
mitigate plant pest risk presented by the
importation of logs, lumber, or other
unmanufactured wood articles.

The regulations restrict the
importation of many types of wood
articles, including wooden packaging
material such as pallets, crates, boxes,
and pieces of wood used to support or
brace cargo. The regulations currently
refer to these types of wood packaging
material as solid wood packing material
(SWPM), defined as “[w]ood packing
materials other than loose wood packing
materials, used or for use with cargo to
prevent damage, including, but not
limited to, dunnage, crating, pallets,
packing blocks, drums, cases, and
skids.” Introductions into the United
States of exotic plant pests such as the
pine shoot beetle Tomicus piniperda
(Scolytidae) and the Asian longhorned
beetle Anaplophora glabripennis
(Cerambycidae) have been linked to the
importation of SWPM. These and other
plant pests that are carried by some
imported SWPM pose a serious threat to
U.S. agriculture and to natural,
cultivated, and urban forests.

Beyond the threat to the United
States, the introduction of pests
associated with SWPM is a worldwide
problem. Because SWPM is very often
reused, recycled or remanufactured, the
true origin of any piece of SWPM is
difficult to determine and thus its
phytosanitary status cannot be
ascertained. This often precludes

‘national plant protection organizations

from conducting useful specific risk
analyses focused on the pests associated
with SWPM of a particular type or place
of origin, and imposing particular
mitigation measures based on the results
of such analysis. For this reason, there
is a need to develop globally accepted
measures that may be applied to SWPM
by all countries to practically eliminate
the risk for most quarantine pests and
significantly reduce the risk from other
pests that may be associated with the
SWPM. In the case of phytosanitary
standards, the international standard-
setting organization is the International
Plant Protection Convention (IPPC).

In a proposed rule published in the
Federal Register on May 20, 2003 (68

FR 27480-27491; Docket No. 02-032-2),
the Animal and Plant Health Inspection
Service (APHIS) proposed to amend the
regulations to decrease the risk of
SWPM introducing plant pests into the
United States by adopting the
international phytosanitary standard ?
for wood packaging material (referred to
below as the IPPC Guidelines) that was
approved by the IPPC on March 15,
2002. We proposed to apply the
standard to wood packaging material
from all places, including China, and to
remove the special provisions for wood
packaging material from China in 7 CFR
319.40-5(g) through (k).

The IPPC Guidelines were developed
after the IPPC determined that
worldwide, the movement of SWPM
made of unprocessed raw wood is a
pathway for the introduction and spread
of a variety of pests (IPPC Guidelines, p.
5). The IPPC Guidelines list the major
categories of these pests, and estahlish
a heat treatment and a fumigation
treatment determined to be effective
against them (IPPC Guidelines, p. 10).
We proposed to adopt the IPPC
Guidelines because they represent the
current international standard
determined in 2002 to be necessary and
effective for controlling pests in SWPM,
The need to adopt the IPPC Guidelines
is further supported by analysis of pest
interceptions at U.S. ports that show an
increase in dangerous pests associated
with certain SWPM. This increase in
pests was found in SWPM that does not
meet the IPPC Guidelines (e.g., SWPM
from everywhere except China). There
has been a decrease in pests associated
with SWPM material from China since
we began requiring that material be
treated prior to importation,

Another reason to adopt the IPPC
Guidelines at this time is that adopting
them would simplify and standardize
trade requirements. China, Canada, the
European Union, and many other
countries are preparing to implement
the IPPC Guidelines requirements.
Given the difficulty of identifying the
source of SWPM and the recycling of
SWPM in trade, successful reduction of
the pest risk posed by SWPM requires

1“International Standards for Phytosanitary
Measures: Guidelines for Regulating Waod
Packaging Material in International Trade,”
Secretariat of the International Plant Protection
Convention, Food and Agriculture Organization of
the United Nations, Rome: 2002.
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all trading partners to take action on a
similar timeline.

Furthermore, adopting a uniform
international standard means that U.S.
companies will not need to comply with
one set of SWPM requirements for goods
exported from the United States and
another set of requirements for goods
imported into the United States.
Companies engaged in both import and
export would have particular difficulties
in ensuring that their SWPM supply
chain is sorted and routed to comply
with differing requirements for different
destinations. After this final rule takes
effect, these companies will be able to
use SWPM that complies with the
Guidelines for both import and export
purposes, leveling the trade playing
field with regard to SWPM., Using
SWPM that has been treated and marked
in accordance with the Guidelines will
also reduce the practice, common in
trade today, of re-treating SWPM
immediately prior to its reuse to assure
the receiving country that treated
SWPM is used with a shipment. This
reduction in re-treatment will reduce
costs to importers and procedural
burdens for national plant protection
agencies, and will also reduce
unnecessary emissions of methyl
bromide associated with such
unnecessary re-treatment.

We accepted comments on the
proposed rule for 60 days, ending July
21, 2003. We also accepted comments at
three public hearings held in Seattle,
WA, on June 23, 2003; in Long Beach,
CA, on June 25, 2003; and in
Washington, DC, on June 27, 2003.
During the comment period we received
approximately 970 comments on the
proposal, including approximately 905
slight variants of a single e-mail form
letter. The issues raised in these
comments are discussed below.

As a result of our review of
comments, we have decided to make the
following changes from the proposal in
this final rule:

e We are changing the term “solid
wood packing material” to “wood
packaging material” throughout the
regulations; and

e We are excluding from the
definition of wood packaging material,
and thereby excluding from treatment
requirements, pieces of wood that are
less than 6 mm (0.24 in) in any
dimension, because pieces of wood of
this size are too thin to present any
significant pest risk.

Comments have also led APHIS to
make some changes in our plans and
schedule for implementing the final
rule. No changes to the text of the rule
were necessary in response to these
comments. Changes we made to the rule

and to our implementation plans are
discussed below in detail.

Summary and Analysis of Comments

Mare than 95 percent of the
comments applauded the intent of
APHIS to protect United States forest
and agricultural resources against the
danger represented by pests associated
with wood packaging material.
However, the same commenters were
concerned that the proposed rule would
not adequately protect our forests from
plant pests like the Asian longhorned
beetle and were concerned that the
proposal would cause other harm to the
environment, namely increased
depletion of the ozone layer due to use
of methyl bromide as a fumigant. These
commenters urged APHIS not to adopt
the proposed rule, but to look for
alternatives that will fully protect the
United States from wood-borne invasive
species while not sacrificing the ozone
layer. These commenters suggested that
one option would be to phase out the
use of wood packaging material and
replace it with manufactured wood and
plastic crates and pallets, which the
commenters suggested would be free of
pest dangers and could be reused for a
long time.

A number of commenters supported
adoption of the IPPC Guidelines, but
suggested a variety of exemptions for
particular articles, or modifications of
import clearance procedures, in order to
minimize adverse effects of
implementing the IPPC Guidelines.
Several commenters also suggested that
the regulation should be implemented
on a delayed basis, or on a scheduled
phase-in with several incremental
levels, in order to give importers and
other businesses time to adjust to the
new requirements,

Several commenters made comments
about the effectiveness or availability of
the fumigation and heat treatments
contained in the IPPC Guidelines, or
suggested alternative treatments.

Several commenters addressed the
international standard mark that we
proposed should be placed on every
piece of wood packaging material that
has been treated in accordance with the
regulations. Some of these commenters
suggested that it was not practical to
apply the mark to all packaging
materials, especially materials such as
dunnage that are specially cut to
support cargo.

APHIS has carefully considered all
the comments, suggestions, requests for
clarification, and concerns raised by
commenters. Several modifications have
been made in this final rule in response
to the comments. In the next section we
provide detailed responses to the issues

raised by commenters, and explain the
modifications made in response to these
comments.

Terminology

Comment: APHIS regulations refer to
the materials being regulated as solid
wood packing materials (SWPM), but
the IPPC Guidelines uses the term wood
packaging material (WPM). It would be
less confusing if APHIS used the term
wood packaging material, since this is
the preferred term in international
commerce and in the IPPC Guidelines
that many other countries are adopting.

Response: We agree, and throughout
our regulations we are changing the
term solid wood packing materials
(SWPM) to wood packaging material
(WPM).

In the proposal, APHIS did not use
the term “wood packaging material” for
two reasons. Our existing regulations
have used the alternate term “solid
wood packing materials” for more than
8 years, and persons applying our
regulations are familiar with the term.
Also, in the IPPC Guidelines the term
wood packaging material is defined as
“Wood or wood products (excluding
paper products) used in supporting,
protecting or carrying a commodity
(includes dunnage).” This definition is
broader than the APHIS term solid
wood packing material. WPM as defined
by the IPPC includes manufactured
wood such as plywood, veneer, and
fiberboard, as well as loose wood
materials such as shavings and
excelsior, The IPPC Guidelines then
distinguish between types of WPM that
should be regulated because they
present a risk (e.g., raw wood pallets
and dunnage), and types that should not
be regulated because they present little
risk (e.g., manufactured wood and
shavings).

We t%lought this approach was
ungainly when used in regulations, and
that it would be better to use a different
term (SWPM) that applied only to the
types of wooden materials used in
packing that we wanted to regulate.
Upon turther consideration, we agree
that the benefits of using the term WPM
outweigh the advantages of using the
term SWPM. However, while the
definition of WPM in our regulations
will match the definition used in the
IPPC Guidelines, we will also add a
definition of regulated wood packaging
material. The definition of this new
term includes only the types of WPM
we consider to be regulated articles. The
new definition of regulated WPM
closely resembles our current definition
of SWPM, and reads as follows: “Wood
packing materials other than
manufactured wood materials, loose
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wood packing materials, and wood
pieces less than 6 mm (0.24 in) thick in
any dimension, that are used or that are
for use with cargo to prevent damage,
including, but not limited to, dunnage,
crating, pallets, packing blocks, drums,
cases, and skids.” Therefore, in our
regulations WPM refers to the type of
articles covered by the IPPC Guidelines
definition of WPM, and regulated WPM
refers to the type of articles that the
IPPC Guidelines refer to in their section
on “‘Regulated Wood Packaging
Material.”

This definition of regulated WPM
differs from the existing definition of
SWPM in that it explicitly excludes
manufactured wood materials, such as
fiber board, plywood, whisky and wine
barrels, and veneer. APHIS has never
regulated such materials, but the
definition of SWPM did not make that
clear, The definition of regulated WPM
also excludes pieces of wood that are
less than 6 mm in any dimension.
Pieces of wood of this size are excluded
because they are too thin to present any
significant pest risk, and because the
IPPC Guidelines suggest the 6 mm
threshold for excluding wood pieces
from regulation. This exclusion will
exempt from regulation many types of
small boxes used to ship fruit or other
articles.

Phasing Out WPM in Favor of
Manufactured Materials

Comment: APHIS should look for
alternatives that will fully protect the
United States from wood-horne invasive
species while not sacrificing the ozone
layer by encouraging methyl bromide
fumigation. One such option would be
to phase out the use of WPM and
replace it with manufactured wood and
plastic crates and pallets, which would
be free of pest dangers and could be re-
used for a long time.

Response: APHIS has considered
many alternatives to diminish pest risk
from WPM. Many commenters have
suggested that APHIS reduce worldwide
methyl bromide emissions by relying
instead on one of two pest reduction
alternatives, either requiring heat
treatment of WPM, or banning use of
unmanufactured WPM and requiring
use of manufactured wood, plastic,
metal, or other alternative packing
materials.

In keeping with our commitments to
the objectives of the Montreal Protocol,
APHIS actively cooperates with other
agencies and institutions to identify and
validate technically and economically
feasible alternatives to methyl bromide.
Also, as the agency responsible for
representing the United States to the
International Plant Protection

Convention with respect to the
international phytosanitary standards
established by the IPPC, APHIS will
work closely with current initiatives
within the IPPC to develop alternative
treatments to methyl bromide and will
strive to have any validated treatments
incorporated into future revisions of the
IPPC Guidelines. APHIS will also be
working independently to evaluate and
consider treatment alternatives to
methyl bromide, and communicate this
information through the proper
channels in IPPC for technical review
and approval. Whenever either APHIS
independent evaluations or revisions to
IPPC Guidelines make such validated
alternatives available, APHIS will make
the necessary changes to its quarantine
regulations and procedures to provide
for their use.

A comprehensive review of the IPPC
Guidelines is due to be initiated under
the IPPC by 2007. The United States
intends to participate in, and bring to
bear our technical and research
expertise on, this review within the
IPPC to ensure alternatives are
continually examined and given due
consideration. The IPPC Guidelines
itself recognizes that phosphine and CPI
methods are particularly worth
revisiting with respect to the availability
of data related to the efficacy of these
methods in treating target pests for
wood packaging material.

Methyl bromide as a class I ozone-
depleting substance has been found to
cause or contribute significantly to
harmful effects on the stratospheric
ozone layer and has adverse
atmospheric effects substantially greater
than those associated with the
alternatives of heat treatment of WPM or
use of alternative packing materials.
Whenever APHIS advises on treatment
alternatives, we encourage use of heat
treatment or alternative packing
materials in preference to methyl
bromide fumigation. At present, it
appears that manufacturers in many
countries, including the European
Union and the United States, prefer to
use only heat treatment for the WPM
they produce. Trends suggest
substitution of heat treatment for methyl
bromide will continue to grow.
However, during development of the
IPPC Guidelines some developing
nations advised against allowing only
heat treatment and not methyl bromide
as an allowed treatment on the grounds
that the higher cost of heat treatment
makes it economically unfeasible for
these countries at this time.

Regarding alternative packing
materials, the final environmental
impact statement (FEIS) concluded (pp.
79-80) that these would achieve the

greatest possible reduction in risk from
the introduction of pests and pathogens
associated with WPM. While heat
treating or fumigating WPM are also
both highly efficacious in controlling
risk, use of alternative packing materials
reduces risk even more. The
manufacture and use of alternative
packing materials also generates only
minimal amounts of ozone-depleting
chemicals. However, fumigation of
WPM with methyl bromide and heat
treatment of WPM are currently the
most economical means of producing
safe packing materials. Alternative
packing materials cost much more. In
addition to a cost that is currently
beyond the reach of exporters in many
developing countries, recovery and
reuse of alternative packing materials
requires a more complex infrastructure
than is required by reuse of WPM.
Finally, there are some costs associated
with the durability of alternative
materials. While many metal, plastic,
and manufactured wood alternatives are
very durable and can be used for more
shipments than typical WPM, some
alternative packing materials, such as
particle board, are limited in their
ability to withstand the conditions that
routinely occur during transport.

It is difficult to quantitatively
compare the costs of requiring
alternative packing materials to the
benefits that would accrue from their
use. The FEIS and the economic
analysis for this rule do estimate costs
to exporters of using substitute packing
materials and compare these to the cost
of heat treatment or methyl bromide
fumigation. However, we are unable to
realistically estimate the benefits that
could result using substitute materials.
None of the commenters suggested
methods or provided data to do such
analysis.

APHIS will continue to encourage use
of alternative packing materials by
exporters for whom they are
economically feasible. There is
incentive for the shipping industry to
contain costs of packing material, and
by requiring treatment of WPM, this rule
will slightly increase the average cost of
WPM, This increase in the cost of WPM
may actually provide incentive to some
exporters to seek cost-effective
alternatives such as corrugated board,
veneer, oriented strand board, and
plywood.

In choosing among alternatives,
APHIS looks for choices that are both
technically and economically feasible.
Since treated WPM does provide an
acceptable level of protection against
pests, we believe that it is not necessary
to exclude unmanufactured wood from
use as packaging material for imported
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cargo. Properly treated WPM is a safe
packaging material that can be reused
many times and that causes minimal
environmental impacts when disposed
of or recycled.

On the other hand, prohibiting the use
of unmanufactured wood as a packaging
material would have significant negative
consequences in economic and
environmental arenas, Wood is often the
only packaging material readily and
cheaply available (either through
domestic production or importation) in
developing countries that export basic
products without elaborate packaging.
The major alternative materials for
packaging are processed wood, plastic,
and metal. Pallets or crates made from
these materials cost from two to four
times more than WPM.

Comment: The APHIS proposal is of
uncertain effectiveness and will result
in damage to the stratospheric ozone
layer, and APHIS therefore should adopt
a regulation that specifies a deadline by
which all incoming packaging must be
made from materials other than solid
wood or boards. These commenters
stated that this strategy would achieve
all three national goals at stake in this
rule: Accommodating rising trade
volumes, protecting forests from exotic
pests, and protecting the stratospheric
ozone layer.

Several commenters also stated that
APHIS should require use of
manufactured alternatives to WPM
because the cost of these alternative
materials is easily offset by the
reduction of inspection costs and
speeding the movement of cargo
through our ports. They stated this
would also reduce the necessity for
expensive government programs to
control invasive species that come in as
hitchhikers in solid wood built crates
and containers.

A commenter who disagreed with
those advocating that APHIS require
manufactured alternatives stated that a
preference for using these alternate
materials is based on flawed and
inaccurate arguments that assume that
the IPPC Guidelines will result in an
increased demand for wood products
and thus translate into negative
environmental effects. This commenter
stated that overall life-cycle impacts
show far greater negative environmental
impacts from using nonwood substitute
materials. Also, the commenter stated
that an outright ban on the use of WPM,
in favor of substitute materials, without
credible and proven scientific
justification would be inconsistent with
the World Trade Organization
agreements.

HResponse: Please also see the above
response. This rule allows, but does not

require, methyl bromide use, and also
allows use of untreated alternative
(manufactured) packing materials, and
also offers heat treatment as an
alternative to fumigation with methyl
bromide. Heat treatment does not
generate gases that could cause damage
to the stratospheric ozone layer.

The commenters who suggested that
the cost of using alternative materials
would be offset by the reduction of
inspection costs and speeding the
movement of cargo did not offer data to
support that theory. While inspectors do
spend somewhat less time clearing
manufactured packing materials
compared to clearing WPM, APHIS
doubts that the savings would come
close to offsetting the costs, because
many articles besides WPM must be
inspected at ports (such as the regulated
articles often packed in WPM). While
faster cargo clearance would benefit
importers, the value of this benefit is
uncertain, and in any event, importers
are free to use alternative packing
materials if they perceive a benefit in
doing so. We also note that importers
can also achieve faster cargo clearance
and fewer inspections by establishing a
history of compliance for their
shipments; if their WPM is consistently
properly treated and marked, and free
from pests of concern, their shipments
may be cleared faster.

Regarding the commenter who stated
that the rule will not result in an
increase in the use of WPM versus
alternative materials, we agree. As
discussed above, the rule may actually
act to increase the number of exporters
choosing alternative materials, since the
additional cost of treating WPM will
bring its total cost closer to the cost of
some alternative materials. We also
agree with the commenter that overall
life-cycle impacts show negative
environmental impacts from using
nonwood substitute materials, but we
do not agree that these would be “far
greater” than the environmental impacts
from using treated WPM. We have not
seen any quantitative data that supports
the position that the environmental
costs of using nonwood substitutes
would likely be greater than those for
using WPM. We agree that mandating
use of alternative materials would not
represent the least restrictive necessary
action, and would have adverse effects
throughout the international trade
economy.

Comment: An adequate assessment of
any adverse environmental impacts
associated with use of WPM must
include a comparison of substitute
materials that would take the place of
wood-based packaging material. On
those terms, the results are crystal clear.

By any water quality, air pollution, or
energy use environmental measure,
wood products are clearly
environmental performance leaders. It
takes between 33 and 47 percent less
energy to produce a wood product than
to produce a similar product made from
competing materials such as concrete
and steel, and producing WPM results
in less carbon dioxide emissions.

Response: Alternative packaging
materials do have higher production
costs than WPM, including greater
energy costs. When harvested under
careful management, trees can be a
replenishable resource, unlike
petroleum or metal ores. When WPM
has exhausted its useful life, it can be
recycled into products like particle
board at a lower fiscal and
environmental cost than plastic or metal
can be recycled. However, the need to
treat WPM must be taken into account
when assessing the environmental
impacts associated with it. While we
believe authorizing use of treated WPM
is a reasonable balance among pest risk,
economic, and environmental concerns,
we do not conclude that WPM is the
“clear environmental performance
leader.” For further discussion of this
issue, see the section of this document
titled “National Environmental Policy
Act,” and section IV(A)(5) of the FEIS,
which states “Wood has certain
advantages from the environmental
perspective. Renewability gives wood a
large advantage over other materials.
The manufacture of wood products
requires substantially less energy than
the production of substitute products.
Wood product manufacture results in
less greenhouse gas and other air
pollutant emissions.”

Comment: If WPM were banned in
favor of alternative materials, it would
not only destroy an industry, it would
significantly increase costs to shippers,
which would be passed on to
consumers. Metal pallets are too
expensive and heavy. Plastic pallets,
unlike WPM, are not biodegradable, and
are a major and toxic fire hazard. More
goods are coming into this country than
are going out. Most of them are on
pallets. Wooden pallets can be
disassembled and recycled, if not as
pallets then as landscape mulch or
wood stove pellets. Pallets made of
plastic or metal will begin to pile up in
landfills across America. Landfills could
expect to realize exponential growth of
nonbiodegradable pallets.

Response: We partly agree with this
comment, as discussed above. However,
a minority of shippers already choose to
use alternative pallet materials, which
shows that the choice must be
economically viable in some
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circumstances. We also note that
because this rule applies only to articles
imported into the United States, neither
the rule nor the alternative of requiring
alternative materials would destroy the
market for WPM produced in the United
States. Untreated WPM could still be
used in domestic commerce, or in
exports to any country that has not
implemented the IPPC Guidelines or a
similar treatment requirements,

In addition, selection of the available
alternate packaging materials does
include the continuing use of processed
wood. This includes plywood,
corrugated packaging materials, etc.
These are products of the wood industry
that pose comparable disposal and
recycling capability to that of WPM.
Some are cost-competitive with WPM,
and required treatment costs under
adoption of the IPPC Guidelines could
make the selection of some of these
alternate packing materials more
favorable to the shipping industry.

Treatment Effectiveness

Comiment: The proposed treatment
measures, especially methyl bromide
fumigation, have not been proven
effective against pathogens. While
APHIS says that few pathogens are
detected on wood packaging, the agency
concedes in its draft environmental
impact statement (DEIS) and other
publications that inspectors have great
difficulty detecting pathogens; therefore,
it has not been proved that pathogens
represent as minor a threat as APHIS
now implies, Furthermore, the DEIS
associated with this rulemaking states
that some deep wood-borers also might
not be killed by the proposed
treatments. Our concerns about efficacy
are heightened by the fact that the IPPC
standard does not require debarking the
wood before further treatment.
Debarking is key to improving the
already questionable ability of methyl
bromide to penetrate the wood to kill
deep wood pests.

Response: The basis for international
acceptance of the efficacy provided by
the IPPC Guidelines is the review by
IPPC member countries of certain
reference documents that are now
posted in a link from the APHIS Web
page at http://www.aphis.usda.gov/ppq/
swp/approved_guideline.html.
Historically, the pest risks of WPM were
manageable by inspection when
international trade was more limited.
All commenters have acknowledged the
need for increased protection of wood
resources, but there are differences of
opinion about the level of protection
needed to mitigate pest risks.

Although some may contend that the
regulations are overly protective, others

are not satisfied with this level of
protection. The approach taken by
APHIS is to regulate according to
demonstrated risk level. The adoption of
the IPPC Guidelines would dramatically
decrease the pest risk of concern to
APHIS posed by importation of WPM.
Selection of this regulatory approach
does not prevent APHIS from further
deliberation on more intensive
regulation if the protection measures are
determined to be inadequate for specific
risks from pests of concern.
Enforcement of the IPPC Guidelines
could provide a baseline for
determining any need for further
protective measures.

Comment: The two treatment options
allowed under the rule—heat treatment
and methyl bromide fumigation—have
an unacceptably high rate of failure to
stop invasive pests traveling in solid
wood packaging. In the DEIS, APHIS
itself has questioned the efficacy of heat
and methyl bromide treatments.

Response: There are differences of
opinion among commenters regarding
the effectiveness of treatments in the
IPPC Guidelines to eliminate invasive
pests in WPM. The DEIS does not
question the efficacy of these treatment
methods per se, but it does indicate the
advantages and limitations of each
treatment method to eliminate pest
risks. The DEIS does not take a position
as to whether the treatments in the IPPC
Guidelines will be the ultimate solution
or part of the ultimate solution, but the
development of additional data about
efficacy and pest exclusion for all
potential pests and pathogens may lead
to further consideration of these
phytosanitary regulations by APHIS.

Comment: Instead of the proposed
treatments, APHIS should require WPM
to be subject to the documented
effective treatment for wood products,
heat treatment with or without moisture
reduction as specified under the APHIS
universal treatment option: 71 °C at the
center of the material for 75 minutes.
This treatment would substantially
minimize the threat of introduction of
injurious organisms. Until other
efficacious wood treatments are
sufficiently documented, this heat
treatment provides the broadest and
safest approach to the wood importation
issue.

Response: The proposed treatment
requirements for WPM would provide
much more protection against pest risk
than the current requirement of
debarking and apparent freedom from
pests. The 71.1 °C treatment was not
established with SWPM in mind, but
rather as a universal treatment option
that would be certain to eliminate pests
in all wood materials regardless of their

risk level. As the 1995 final rule (60 FR
27666, May 25, 1995) that first
established the regulations said, “These
universal options employ heat treatment
and other conditions for importing logs
and lumber not otherwise enterable.
These universal options are relatively
stringent, because they must eliminate
the spectrum of potential plant pests
and address risks that have not been
characterized. The universal options are
designed to give importers a way to
import articles that would otherwise be
prohibited until detailed plant pest risk
assessments are completed. Whenever
feasible, importers may choose to
employ universal options while plant
pest risk assessments and rulemaking
are underway to establish less stringent
requirements for the articles they wish
to import.”

Also, as stated in the August 2000,
“Pest Risk Assessment for Importation
of Solid Wood Packing Materials into
the United States,” APHIS is preparing
a pest risk reduction analysis that will
evaluate the effectiveness of various
available treatments and potential
mitigation alternatives for WPM. If
information gathered during
development of the pest risk reduction
analysis suggests that the stringency of
existing WPM treatment requirements
should be either strengthened or
lessened, APHIS will undertake
rulemaking to do so.

Comment: Methyl bromide is
ineffective against many deep-wood
pathogens and pests because it does not
penetrate to the center of thick boards
or timbers. Its use cannot be verified at
a later date, and it does not prevent
reinfestation.

Response: While methyl bromide is
ineffective against some deep wood
pathogens, and a few deep wood pests,
these pathogens and pests usually are
not significant pests associated with the
WPM pathway. Many treatments cannot
be verified at a later date by physical
analysis or examination at ports. That is
one reason this rule requires marking of
treated materials. The marking system,
coupled with registration and
monitoring/auditing of treatment
facilities by national governments, is the
means for ensuring treatment has
occurred. Finally, while reinfestation of
fumigated WPM is possible, the risk is
low (beyond the level of hitchhiking
pests that might attach to any kind of
packaging).

Canada and Mexico

Comment: The current exemptions
from the regulations for wood articles
from Canada and from Mexican border
states should be extended to include
WPM that is imported into the United
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States from the balance of Mexico. This
action would be consistent with the
North American Free Trade Agreement
(NAFTA) and the North America Plant
Protection Organization announcement
dated April 25, 2003. It would avoid
administrative complexities and the cost
of a partial exemption from border
States only, as well as avoid the
production of additional export pallets
from Mexico to the United States.

Response: APHIS took final action on
this issue in a final rule titled
“Importation of Unmanufactured Wood
Articles From Mexico” that was
published in the Federal Register on
August 26, 2004 (69 FR 52409-52419,
Docket No. 98-054—3). In that final rule,
APHIS amended the regulations to
remove the exemption for most
unmanufactured wood, including WPM,
imported into the United States from
Mexican States adjacent to the United
States/Mexico border. The only
exemption that continues for Mexican
border States covers firewood, mesquite
wood for cooking, and small,
noncommercial packages of
unmanufactured wood for personal
cooking or personal medicinal purposes.
The effect of that change was that all
WPM from Mexico will be subject to the
same requirements in § 319.40-3(b) that
apply to WPM from any place except
Canada.

Comment: The United States and
Canada must work together to curtail
the disproportionate numbers of
introductions of forest pests that are
occurring in the Great Lakes region.
They are far out of proportion to the
volume of foreign shipping in that
region or to the volume of interceptions
by Federal inspectors. It is equally
important that APHIS quickly complete
the separate rulemaking to close the
loophole that allows untreated WPM to
enter the country from northern
Mexican states.

Response: Please see the response
above. APHIS is actively working with
the Canadian Food Inspection Agency to
curtail pest introductions. Most of these
introductions are pests not of Canadian
origin that arrive via transshipped
materials. We expect their level to
decrease as Canada implements its own
regulations requiring WPM imported
into Canada to be treated in accordance
with the IPPC Guidelines. Also, APHIS
is currently developing a pest risk
assessment for wood from Canada, and
if we identify any significant risks that
have not been addressed by current
regulations, we will take appropriate
rulemaking action.

Methyl Bromide—Montreal Protocol

Comment: The proposed use of
methyl bromide would violate the spirit
and intent of the Montreal Protocol. It
would exceed the intent of the
quarantine exemption. It is inconsistent
with Protocol Decisions that were
adopted by the Montreal Protocol
parties with the consent of the United
States. Decision VI/11 of the Meeting of
the Parties to the Montreal Protocol, for
instance, states that developed country
parties “‘are urged to refrain from use of
methyl bromide and to use non-ozone
depleting technologies wherever
possible.” The U.S. Environmental
Protection Agency (EPA) wrote in its
comment on the proposed rule
regarding wood imports from Mexico
(June 11, 1999, 64 FR 31512-31518) that
because of the need to honor the
Montreal Protocol and protect the ozone
layer, “allowing the use of methyl
bromide in quarantine treatment of
Mexican wood articles where other
effective treatments exist would be
inconsistent” with Protocol Decisions.

Response: APHIS is committed to
finding environmentally acceptable
alternative treatments to methyl
bromide fumigation, At the current
time, methyl bromide is an efficacious
and economically feasible quarantine
treatment to control pests in WPM, and
we have determined that allowing it as
an alternative treatment for WPM in the
context of this rule will provide the
necessary level of pest protection while
minimizing impact on the environment
given the absence, in many cases, of
technically and economically feasible
alternatives. This determination is
supported by the FEIS, as discussed
below in the section titled “National
Environmental Policy Act.”

As discussed above, APHIS actively
cooperates with other agencies and to
identify and validate technically and
economically feasible alternatives to
methyl bromide. APHIS will continue to
work cooperatively with the IPPC as
APHIS explores alternative treatments
to methyl bromide and incorporates
validated, economically feasible
alternatives into our quarantine
regulations.

Comment: The U.S. Department of
Agriculture (USDA) estimate that
methyl bromide emissions will increase
by 5,145 metric tons, increasing total
world usage by more than 10 percent, is
a vast underestimate because it was
based on the assumption that WPM
would be fumigated before use. From
experience in China, fumigation occurs
at port facilities, after goods are packed
in raw wood materials. USDA even
states in the proposal that most wood

packaging fumigation consist of about
35 percent WPM and 65 percent cargo.
The USDA FEIS on wood from Mexico
predicts a massive increase in methyl
bromide use of more than 102,000 tons
per year. That would increase current
world use for quarantine purposes by 10
times. It would triple total world use of
methyl bromide for all purposes. Under
these circumstances, USDA has not
complied with its obligations to present
a rational basis for its proposed action
under the National Environmental
Policy Act (NEPA), the Plant Protection
Act, or the Administrative Procedure
Act.

Response: The draft and final EIS
projections are based upon ongoing
review of actual usage data and
observations of activities at Chinese
ports by APHIS personnel. The initial
usage analyses were based upon the
limited available time for exporters and
shippers to prepare to treat WPM as
required by APHIS in an interim rule
published on September 18, 1998 (63 FR
50099-50111, Docket No. 98-087-1).
These analyses considered the
fumigation of WPM with already loaded
cargo rather than fumigation of WPM
before loading. Although there was
primarily fumigation of WPM with
loaded cargo by the exporters and
shippers in China initially, this
approach to WPM treatments did not
continue. Many shippers and exporters
from China began fumigating WPM
prior to loading, for at least three
reasons. The cost savings to the shippers
and exporters from less use of methyl
bromide in fumigations of WPM prior to
loading were substantial. Also, many
agricultural commodities lack a
tolerance for the bromine residues
imparted by fumigation with methyl
bromide. Finally, fumigation after
loading could make food commodities
illegal for human consumption in the
United States and could damage certain
other commodities (e.g., leather goods
and some electronic parts).

Unlike the limited time exporters and
shippers in China had to prepare for the
September 18, 1998, interim rule,
shippers and exporters throughout the
world are aware of the IPPC Guidelines
and have had time to prepare for these
regulations. In addition, the IPPC
Guidelines require marking the wood
used in WPM, and it is easier and less
expensive to treat and mark prior to
loading than to unload atter treatment to
place markings on the treated WPM and
then reload. Based upon this, it is
reasonable to expect most exporters and
shippers to fumigate WPM before
loading. The fact that the projection in
the FEIS assumes fumigation as the
method of treatment for all WPM
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indicates that it is actually a high
estimate because we know that many
developed nations will actually use heat
treatment rather than fumigation for
compliance with IPPC Guidelines.

We expect fumigation of WPM to
decline over time as shippers build a
stockpile of treated pallets, which
normally can be used for up to 3 years.
We also expect heat treatment to
substitute for fumigation in some
additional locations as more facilities
are built.

Comment: The final rule should
explain more about the EPA’s plans to
phase out methyl bromide, particularly
its intent to publish a plan and timeline
in the Federal Register about December
2003.

Response: Since the EPA is
continuing to develop its plans and
timeline for this issue, APHIS cannot
provide conclusive information about
them. We suggest that readers interested
in the EPA’s actions concerning methyl
bromide follow EPA publications in the
Federal Register.

Methyl Bromide—Other Issues

Comment: Methyl bromide fumigation
and heat treatment facilities are
generally unavailable in many parts of
Africa and Indonesia. Rubber exports
from these areas have been shipped
without risk using WPM treated with
Borax as per the Rubber Research
Institute of Malaysia No. 122 method, or
with a fungicide and insecticide called
Xylolit B4.

Response: Neither of these are
approved treatments for WPM under
APHIS regulations, and neither has been
documented to be as effective as methyl
bromide and heat treatment against
target pests. APHIS is willing to review
any scientific data regarding other
treatments, and to consider adding
treatments that are proven effective.
However, when this rule goes into effect
we will only accept WPM treated
according to the new regulations, which
do not authorize borax or insecticide/
tungicide treatments. We recognize that
some importers may have to make
substantial adjustments to their business
practices and packing material suppliers
to comply with the regulations, but we
believe the pest risk associated with
WPM justifies the new requirements.

Exempt Certain Articles From
Regulation

Comment; The treatment
requirements of the proposal should not
apply to the WPM containers of
imported fresh fruits and vegetables.
Specifically, APHIS should exempt
typical small fruit and vegetable crates
in common use. These crates are made

of mixed plywood and natural wood,
and are about 12” x 7” x 4” high, with
1.1” x 1.1” x 4" high natural wood
corner supports. WPM used in the
international trade of regulated goods,
such as fresh fruits and vegetables that
are documented by an official
phytosanitary certificate of the country
of origin, presents a phytosanitary risk
significantly lower than WPM in
general. Phytosanitary certificates apply
to both the commodity being exported
and the WPM used in their
transportation.

Response: APHIS interceptions
records from 1996-2001 show an
increasing number of pests associated
with WPM, including in containers for
fresh fruits and vegetables. Based on
interceptions at ports, WPM used for the
shipment of fruits and vegetables can
pose a significant risk. Importers of
these products may be able to avoid
having their containers considered to be
regulated articles by redesigning them to
eliminate the thicker pieces of raw
wood often used as corner supports.
Containers that use pieces of raw wood
less than 6 mm (0.24 in) thick and
containers made wholly of
manufactured wood would be exempt
from regulation. For the specific crates
to be exempted, the corner supports
would have to be replaced with exempt
materials (plywood, particle board,
veneer, etc.) or with bundled pieces of
raw wood each of which is no more
than 6 mm (0.24 in) thick.

Comment: We request that APHIS
address compliance requirements for
WPM originating in the United States,
shipped to a foreign location and then
exported back to this country. It seems
unlikely that WPM exported from the
United States will be marked according
to the IPPC Guidelines until all other
countries have adopted those
Guidelines. Consequently WPM
originating in the United States that is
exported and then returned would not
satisfy the IPPC Guidelines unless an
interim marking mechanism is
established and used. Will APHIS allow
U.S.-origin WPM that is exported and
reimported into the United States to be
marked according to requirements
established by relevant foreign
jurisdictions on an interim basis until
all other countries adopt the IPPC
Guidelines?

Response: We are not adopting the
suggested approach because using
additional markings to indicate that
WPM originated in the United States
would require a major regulatory
program to ensure the validity of such
markings. It would be expensive,
inconvenient, and a drain on APHIS
resources that can be employed more

usefully elsewhere. It would also be
confusing to foreign governments that
are just getting used to the markings in
the IPPC Guidelines. There are already
many sources of treated WPM in the
United States, and APHIS, as the
national plant protection organization of
the United States, is currently
developing procedures to meet its
responsibilities under the IPPC
Guidelines to inspect, monitor, accredit,
and audit commercial companies that
treat WPM and apply the official mark
to it that indicates treatment. There are
also many foreign sources of WPM
treated in accordance with the
regulations, and many U.S. shippers
doing business with Canada already
obtain their WPM from foreign sources.

Dunnage and Small Wood Pieces

Comment: Does the proposed marking
requirement mean that every piece of
the 40 to 80 tons of dunnage that may
be carried on board a steel transport
ship could be subject to inspection prior
to discharge? This is a serious problem
because dunnage is used under the steel
since it is intended to prevent
movement of the cargo during the
voyage. Long steel products are carried
stowed in a fore-and-aft direction in
ships’ holds. Dunnage is used
athwartship. In such a correctly stowed
hold there should be little or no
dunnage showing on completion of
loading, so that marking may not make
a difference as far as inspection prior to
discharge is concerned. Also, sometimes
ships meet with such bad weather
during their sea voyage that part of the
dunnage is crushed or broken, As a
result, there will then be pieces of
dunnage unmarked. What measures are
then intended?

Response: We recognize the difficulty
in ensuring that required treatment
marks are present on some dunnage that
is custom cut to brace or fill gaps in a
particular load. However, dunnage is
frequently made from the type of low
quality wood that poses the greatest pest
risk, and it is therefore necessary that
dunnage be treated and marked the
same way as any other regulated WPM,
The fact that the nature of some cargoes
makes it impossible to inspect the
associated dunnage aboard ship is not
particularly relevant because dunnage
inspection is normally done following
cargo discharge.

Alternatives to Marking WPM

Comment: To speed port clearance
and aid enforcement, we support using
very simple self-declarations of
compliance to accompany any and all
international shipments, even those
totally free of solid wood packaging.
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The self-declaration would affirm that
all packaging in the shipment complies
with the provisions of the IPPC
Guidelines. This is vital information
and therefore should be repeated in key
shipping documents such as bills of
lading, invoices, and so on.

Response: We welcome the use of
electronic records for many port
operations purposes, and we are
working with the U.S. Department of
Homeland Security (DHS) on projects in
that area, However, APHIS has decided
that the system of authorized WPM
markings applied by facilities operating
under the supervision of national
governments is more reliable than a
system where individual invoices and
shipping documents affirm compliance.
Affirmations in shipping documents
about whether or not cargoes contain
WPM, and whether or not the WPM has
been treated, are frequently unreliable.
Our experience clearing shipments from
China showed frequent incidents where
shipping documents contained an
affirmation that no WPM was in the
cargo, despite its presence. Under this
final rule, inspectors can tell directly
from observation of the WPM whether
or not it is in compliance (barring
fraudulent misuse of the mark, which
will be addressed by auditing and
monitoring). This process does not need
to be significantly slower than using
shipping documents. Importers that
establish a record of compliance over a
number of shipments generally will be
subject to less inspection. Clearance
time will also decrease as importers and
exporting countries gain experience
with the new requirements and acquire
a history of moving shipments without
inspectors finding pests of concern
associated with them.

Comment: Clearing WPM at ports
based on physical inspection to see if it
is marked will cause significant delays
in the clearance of imports without
commensurate benefits. Containers and
air cargo will have to be unloaded
individually and each pallet, crate, or
other regulated item inspected. This is
highly burdensome and costly for both
importers and the government, and will
cause major disruptions to importers’
supply chains, many of which are part
of just-in-time inventory management
systems. For the government these
inspections will divert inspectors of the
U.S. Bureau of Customs and Border
Protection (CBP), DHS, from their
primary cargo security mission.

We urge APHIS to offer an alternative
that would be consistent with the best
practices being implemented throughout
the regulatory realm, which allow for
electronic filing of compliance
information. In an electronic system,

importers would be allowed to transmit
a compliance code to the CBP, by which
code they would certify that the WPM
is compliant or that there is no WPM
contained in the shipment. This is how
compliance certifications are presented
to other government agencies such as
the Federal Communications
Commission and the Food and Drug
Administration. A paper alternative,
such as a stamped statement on a bill of
lading or invoice, should be available
for situations in which electronic
certification is not practical.

Additionally, we recommend that
APHIS consider providing for a blanket
certification for importers who can
assure to the satisfaction of APHIS that
their WPM is routinely compliant. In
the electronic environment, this would
consist of importer information
established as part of its CBP account
profile, CBP is developing these profiles
as part of its Automated Commercial
Environment architecture. We urge
APHIS to work closely with CBP to
implement the necessary interfaces
between CBP’s system and APHIS. In
the interim, we request that APHIS
accept blanket paper certificates of
compliance by which importers certify
that for a designated period of time all
imports of WPM into the United States
are compliant.

Response: See the response to the
previous comment,

Inspection Procedures

Comment: Because not all WPM poses
equal risks, APHIS should use risk
management to avoid unnecessary
shipment delays caused by ineffective
random inspections. Take advantage of
data from existing importers quality
control procedures and compliance
programs. Highly compliant importers,
as verified by valid statistical sampling
of imports, should be subject to a lower
rate of physical inspections than
unknown or noncompliant importers.

Response: APHIS intends to use risk
management techniques and data from a
variety of sources to target its inspection
activities and its monitoring and
auditing activities for facilities
conducting treatments,

Delayed Effective Date and
Noncompliant Shipments

Comment: Instead of immediately
starting to order the reexport of
unmarked WPM, we request a 2-year
transitional period to phase out old
WPM with previously acceptable
marking (for example, “HT"” without the
IPPC symbol) provided the treatment
requirements prescribed by the
proposed rule are satisfied.

Response: APHIS received a number
of comments stating that exporting
countries and shippers would need time
to adapt to the new requirements of the
rule and to change some of their
business practices and WPM sources.
We agree, and in response we have set
the effective date for this final rule at a
date 1 year after its publication date. We
believe affected parties will be able to
prepare for the new requirements during
this period, APHIS will also conduct a
very active information campaign
during this period to ensure that
affected parties are aware of the new
regulatory requirements. Consistent
with parties” commitments under the
Montreal Protocol, this campaign will
also stress to affected parties that use of
alternate packing materials or heat
treatment of WPM are environmentally
preferable alternatives for meeting the
requirements, as documented by the
FEIS. As part of this campaign, APHIS
inspectors at ports will focus on
imported WPM shipments that do not
meet the new requirements, and will
give the importers official notice
explaining what they must do for future
shipments (i.e., those arriving after the
effective date of this final rule) to
comply with the new requirements.

Comment: In case of noncompliance,
the proposal would require reexport
after separating the cargo, if possible.
Why not allow the other measures
explained in item 6.1 of the IPPC
Guidelines, such as incineration,
processing or treatment, etc.?

Response: Reexportation is necessary
because we need to achieve compliance
(treatment and marking of WPM before
arrival) in order to fully protect against
the introduction of plant pests. In recent
years, several destructive plant pests,
including the Asian longhorned beetle
and the emerald ash borer, have been
introduced into the United States. We
believe that these pests have entered the
United States in WPM at ports of entry.
Therefore, we believe that proper
treatment of WPM, prior to importation
into the United States, is essential to
safeguard our agricultural resources
from further pest introductions. We
believe requiring the reexportation of
noncompliant WPM is the only option
that will ensure that WPM is properly
treated prior to its arrival in the United
States. Also, allowing post-entry
treatment is not feasible because space
and services at ports are limited and
ports cannot be burdened with vast
quantities of noncompliant materials
awaiting treatment or incineration.
Irurther, allowing post-entry treatment
would place an additional burden on
already scarce port resources since it
would be necessary to track shipments

-
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to ensure proper treatment. Finally, the
reexportation requirement is consistent
with the approach adopted by other
IPPC member countries, such as Canada.

Comment: The requirement to
reexport noncompliant imports is too
stringent. Some WPM might not be
stamped due to simple error. In cases
where marking is absent but no pests
have been intercepted, the cargo should
be accepted. Even if pests are found
WPM could be fumigated or treated
appropriately at the expense of the
importer in the routine manner for other
noncompliant goods. Equivalent
measures should be explored. The
national plant protection organization
(NPPO) of the exporting country could
then be informed about the non-
compliance with the details of the
exporter so that the NPPO could
monitor that exporter.

Response: Please see the above
responses about the 1-year delay in the
effective date of this rule, which will
give affected parties time to comply
with the new requirements. We intend
to inform the NPPQO’s of exporting
countries about noncompliance in
shipments from their countries, but this
is in addition to, not a substitute for,
enforcement action by APHIS.

Comment: When imported WPM is
not in compliance, APHIS should
require both the WPM and cargo to be
treated at the port of entry. Separating
the cargo from the WPM without
treatment could result in the
introduction of wood borers into the
environment. Similarly, any properly
marked WPM that proves infested
should be required to be treated at the
port of arrival. Fumigators at the ports
of entries have years of experience
treating cargo upon arrival and have the
expertise to ensure that any destructive
pests are destroyed and that the free
flow of trade is not impeded. Requiring
the reexport of WPM and associated
cargo will impede international trade
and hurt the U.S. economy.

Response: As discussed above, the
reexport option will be necessary to
achieve compliance (treatment and
marking of WPM before arrival), and
also because space and services at ports
are limited. In some cases, APHIS
inspectors at a port of entry may
discover signs of pests in a shipment
that is apparently in compliance and
order treatment in accordance with
§319.40-9, APHIS is committed to
protecting U.S. agricultural resources
and will ensure that any treatment after
arrival is done under safeguards
adequate to prevent the spread of pests.
Sometimes this will involve treating
cargo along with WPM, and sometimes
it will not, based on the type of cargo

and the nature of any pests that are
identified.

Economic Impacts on WPM Producers

Comment: Forty percent of all
hardwood lumber manufactured in the
United States, and a goodly portion of
the softwood as well, go into the
manufacture of WPM like dunnage,
crating, pallets, packing blocks, drums,
cases, and skids. It is absolutely
essential for the hardwood industry and
very important to the softwood industry
to preserve this huge market for their
lowest quality lumber. Also, unloading
containers in transit to verify whether
the packing material has really been
treated would greatly endanger certain
products being transported (e.g., fragile
wood veneers), in addition to adding
more time to the transportation.

Response: The problem is that the use
of low grade, untreated wood in
international WPM is exactly the
practice that must be ended to protect
U.S. resources against foreign plant
pests. We do not see any alternative that
would allow continued use of untreated
WPM and also protect against these
risks. With regard to unloading cargoes
for inspection purposes, CBP inspectors
at ports are experienced and well
trained and deal professionally with any
shipments. APHIS is developing new
operational procedures to minimize
delays caused by WPM inspections at
ports. We also expect that the need for
substantial unloading and inspection
will decline over time as shippers and
exporting countries become familiar
with the new requirements and develop
a history in which no pests of concern
are found associated with their
shipments.

Comment: Nearly 7,000 U.S. facilities
produce pallets nationwide and are a
vital utilizer for low grade wood which
would otherwise have to be burned at
high temperature for lack of other use.
This, in turn, would considerably
increase the cost of marketing high
quality wood products like veneer,
lumber, flooring, plywood, and particle
board as well as other engineered wood
products.

Response: We recognize that this rule
will have some adverse economic
effects, as discussed below in the
section “Executive Order 12866 and
Regulatory Flexibility Act.” Such effects
are sometimes unavoidable when
APHIS takes steps to protect agricultural
resources against plant pest risk. There
will still be a market for domestically
produced pallets because untreated
WPM could still be used in domestic
commerce or in exports to any country
that has not implemented the IPPC

Guidelines or similar treatment
requirements.

Economic Impacts on U.S. Fumigators
at Ports

Comment: The rule would reduce
fumigation at ports of arrival, financially
hurting quarantine fumigators that often
are small family-owned businesses.
These economic losses would be on top
of significant revenue losses that
fumigators incurred when APHIS
implemented its interim rule on WPM
tfrom China.

Response: APHIS’ main goal is
protecting against any possible
infestation that might be associated with
imported WPM. There is a general trend
throughout the world to reduce methyl
bromide usage. While this final rule
may result in reduced fumigation of
wood products at U.S. ports of arrival,
the 1-year delay in the effective date
should give fumigation businesses time
to adjust business plans. Also, as
discussed above, APHIS may discover
signs of pests in a shipment that is
properly marked and may order
treatment of either the WPM, the cargo,
or both, as appropriate.

Implementation Schedule

Comment: The effective date of the
final rule should be at least 1 year after
publication, to allow developing
countries to implement the necessary
means and conditions, including
national systems of treatment,
inspection, registration or accreditation,
and auditing of WPM to be shipped to
the United States, thus avoiding an
obstacle to international trade.

Response: We agree, as discussed
above, and have delayed the effective
date for 1 year. In general, APHIS has
communicated very well with its
trading partners, which should allow
them to implement the needed systems
within 1 year. After the effective date,
we will enforce compliance with the
new requirements.

Comment: We seriously doubt that
any country outside of North America
will be prepared to fully implement the
standard by January 2004. We encourage
the USDA to adopt the standard but also
apply a generous grace period to allow
importing countries to get up to speed
on the marking systems and underlying
audit programs. Otherwise, we will end
up seeing a lot of “IPPC symbols” on
pallets which may not have been treated
to the same degree of quality and
control as we would expect in the
United States, thereby casting doubt on
the efficacy of the whole program.

Response: Please see the responses
above about the 1-year delay in the
effective date. CBP will audit all
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material shipped, as well as records for
facilities treating WPM and applying the
mark. Shipments from countries with
high levels of noncompliance will face
higher levels of inspection.

Miscellaneous Comments

Comment: The IPPC Guidelines do
not specifically require that WPM be
free of bark. Does APHIS intend to
specify a bark-free requirement for WPM
in the final rule?

Response: No, APHIS will not require
the wood to be bark free, as long as it
has been properly treated. Currently
available data shows that treatment
alone will adequately kill the pests of
CONCern.

Comment: There is no provision in
the proposed rule describing what mark
should be used by non-IPPC member
countries. There will be trademark
registration on the IPPC mark so non-
TPPC member countries may not be
entitled to use this marking.

Response: APHIS is not responsible
for any country’s decision on whether or
not to join the IPPC, or for how any
country addresses trademark issues. We
do note that the IPPC is in the process
of registering the mark in many
countries at this time for use on
materials treated in accordance with the
IPPC Guidelines. We also note that,
even if a country cannot establish
treatment facilities authorized to apply
the mark in their own country, they can
readily obtain treated and marked WPM
from other countries, or they can use
alternative materials to WPM.

Miscellaneous Editorial Changes

In addition to the changes discussed
above, we are making some minor
changes for clarity and consistency. We
are removing the definitions of exporter
statement, importer statement, and solid
wood packing material because these
terms are no longer used in the
regulations. We are slightly editing the
table in § 319.40-3(b)(1)(ii) that
provides the methyl bromide treatment
schedule so that it provides
concentrations in 1bs./1,000 c.f., as well
as in g/m3, We are also adding a graphic
and description of the approved IPPC
mark to § 319.40-3(b)(2).

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule, with the changes discussed.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be significant for the
purposes of Executive Order 12866 and,

therefore, has been reviewed by the
Office of Management and Budget.

Below is a summary of the economic
analysis for the changes in WPM import
requirements in this document. The
economic analysis provides a cost-
benefit analysis as required by
Executive Order 12866 and an analysis
of the potential economic effects on
small entities as required by the
Regulatory Flexibility Act, A copy of the
full economic analysis is available for
review at the location listed in the
ADDRESSES scction at the beginning of
this document, or on the Internet at
hitp://www.aphis.usda.gov/ppq/swp/.

In accordance with 5 U.S.C. 604, we
have performed a final regulatory
flexibility analysis, which is set out
below, regarding the effects of this rule
on small entities. The initial regulatory
flexibility analysis in our proposed rule
stated that we did not have all the data
necessary for a comprehensive analysis
of the potential effects of this rule on
small entities. Therefore, we invited
comments concerning potential
economic effects, particularly the
number and kind of small entities that
might incur benefits or costs. We did
not receive any comments providing the
specific data we requested, but we did
receive several comments stating that
some small business will be adversely
affected by the rule, including importers
with substantial inventories of WPM on
hand in foreign countries, which they
would no longer be able to use for
shipments to the United States, and
fumigators at U.S. ports that currently
treat large volumes of WPM upon arrival
and expect to lose much of this business
after the rule is implemented. Several
commenters also suggested that
domestic WPM manufacturers faced
indirect effects that could result when
other countries adopt the IPPC
Guidelines, reducing the demand for
untreated WPM.

Under the Plant Protection Act (7
U.S.C. 7701-7772), the Secretary of
Agriculture is authorized to regulate the
importation of plants, plant products,
and other articles to prevent the
introduction of injurious plant pests.

This analysis evaluates a final rule
adopting the IPPC standards on wood
packaging material, the International
Standard for Phytosanitary Measures
No. 15. This standard contains globally
accepted measures that may be applied
to WPM to reduce the entry of pests via
this pathway. The IPPC Guidelines
require WPM to be heat treated at 56 °C
for 30 minutes, or fumigated with
methyl bromide.

Alternatives considered and rejected
included the alternative of taking no
action. This alternative was rejected

because recent interceptions of pests at
ports of entry show a steady increase in
serious pests associated with WPM from
everywhere except China, whose WPM
must already be treated due to past pest
interceptions. If left unchecked, pests
introduced by imported WPM have the
potential to cause significant economic
damage to the agricultural and forest
resources of the United States.

We also rejected the alternative of
extending the China interim rule to all
WPM worldwide, because that would
not ensure long-term exclusion of some
wood pests of quarantine concern, such
as certain deep wood-borers, fungi, rots,
and wilts. The adoption of the IPPC
treatment standards for all importing
countries will address pest threats
posed not only by Cerambycidae, which
was the primary target of the China
interim rule, but nine other pest families
as well. Additionally, adoption of the
China interim rule requirements would
result in the greatest additional use of
methyl bromide of all the alternatives.

Another alternative not adopted was a
comprehensive risk reduction program
allowing differing, circumstance-
dependent risk mitigation strategies that
include various options for complying
with United States import requirements.
A comprehensive risk reduction
program would consist of an array of
mitigation methods (e.g., inspection,
various heat treatments, various
fumigants and other chemical
treatments, irradiation, etc.) that is more
extensive than that contained in either
the China Interim Rule or the IPPC
Guidelines, Many of the treatment
methods being considered as
components of a comprehensive risk
reduction program require more
research and development to
demonstrate that they could be used
effectively and economically to treat the
required range of WPM products. Some
of the remaining issues include
inadequate control, incomplete efficacy
data, safety issues, and lack of adequate
facilities or supplies. Therefore, while
comprehensive risk reduction is still
considered a possible future approach
for WPM import requirements, it is not
practical to adopt it at this time.

Another alternative, substitution of
other packing materials, was rejected
because it requires use of materials the
cost of which exceed the likely costs of
SWPM that is either heat treated or
fumigated with methyl bromide.

We believe it is appropriate and
necessary to adopt the IPPC Guidelines
because they were developed as an
international standard to control pests
associated with WPM. The types of
pests the IPPC Guidelines were
developed to control have been
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intercepted at U.S. ports for many years
and pose significant risks to U.S.
resources. The damage they cause could
be similar in magnitude to the recent
introduction of the Asian longhorned
beetle (ALB) Anaplophora glabripennis
(Coleoptera: Cerambycidae). Our
regulations have already been changed
to prevent further introductions of ALB
from China, but adopting the IPPC
guidelines could prevent the
introduction of ALB or similar wood
borers from other parts of the world, as
well as prevent the introduction of other
types of pests such as woodwasps and
bark beetles. Imposing the IPPC
Guidelines’ treatment and other
requirements to prevent these
introductions will yield net benefits.
The benefits (avoided losses) that can be
gained by preventing introduction of
these pest types are discussed below.
The actual magnitude of the benefits
cannot be definitively ascertained, but
they are likely to be much larger than
the associated costs.

As an indicator of the damage ALB or
similar wood borers could cause if
introduced again in the future, consider
the costs of the ALB introduction from
China, The ALB, first discovered in New
York, NY, in 1996 and in Chicago, IL,
in 1998, was most likely introduced on
wood packing material from China. The
present value of urban trees at risk in
the two affected cities is estimated at
$59 million over some 50 years. About
$6 million of urban trees have been
destroyed due to pest infestation and
eradication efforts since the
introduction of ALB. So far, APHIS and
State and local governments have spent
over $59 million in eradicating the pest
in the two localities. If only New York
City and Chicago were considered, it
would appear that the current
eradication program has spent an
amount equal to the value of the
resource being protected. However, the
eradication and quarantine activities
have slowed the spread within New
York and Chicago. Without these
activities, the faster spread in these
cities would increase the net present
value because the resources would be
lost in a much shorter amount of time.
The eradication and quarantine
activities are also the reason the pest has
been confined to the two cities where it
was initially detected. The potential
damages from ALB spread to other areas
can be gleaned from the Nowak et al.
study that estimated losses to seven
other cities. The present value of
damage to urban trees in Baltimore, MD,
alone, not allowing for intervention, was
estimated to be $399 million.
Additionally, without governmental

intervention, forest resources would
also be at risk,

Wood borers such as ALB could cause
the most damage of all types of pests
associated with WPM, but we have also
projected that other types of pests could
cause substantial damage. These include
the Sirex woodwasp (Family: Siricidae)
and the Eurasian spruce bark beetle Ips
typographus (Family: Scolytidae).
Projections of physical damages that can
be caused by these types of pests range
up to $48-$607 million and $208
million, respectively. Perhaps the
greatest devastation posed by these
pests that cannot be fully captured
monetarily is their potential to cause
irreversible loss to native tree species
and consequential alterations to the
environment and ecosystem.

The recent introduction of the
emerald ash borer (EAB), Agrilus
planipennis (Coleoptera: Buprestidae), a
pest of ash trees, in Michigan and parts
of Canada in June 2002 is a reminder of
this threat. It is not known how the pest
arrived in North America but, as with
other exotic beetles, infested WPM from
Asia is suspected. The pest may have
arrived some 6 years ago, before the
interim rule on China was implemented
in September 1998 (63 FR 50099-50111,
Docket No. 98-087-1). Ironically, many
of the large ash trees favored by the pest
were originally planted to replace elm
trees killed by Dutch elm disease caused
by yet another exotic pathogen. A
preliminary assessment of the potential
impact of the EAB on urban and
timberland ash trees in the six counties
originally quarantined by Michigan
comes to about $11 billion in
replacement costs alone. The nursery
stock industry in the affected counties
reported a loss in sales so far of $2
million. These estimates serve to
highlight the potential magnitude of
damage that could be caused by one
outbreak alone of a pest on the targeted
list.

The adoption of the IPPC treatment
standards for all importing countries
will address pest threats posed not only
by Cerambycidae, which was the
primary target of the China interim rule,
but nine other pest families as well.
Approximately 95 percent of pests
intercepted by APHIS inspectors in
shipments worldwide are pests on the
IPPC target pest list.

The treatment requirements in this
rule are not expected to completely
eliminate all pest interceptions related
to WPM. As evident from data reported
between 2000 and 2001, 2 years
following the implementation of the
China rule, 7 percent of pest
interceptions was still associated with
China imports. To the extent that pest

interceptions will be reduced, the risk of
an outbreak will also be lower than in
the absence of the rule. However,
because pests continue to be intercepted
albeit at a lower rate, benefits need to be
correspondingly adjusted to reflect the
risk.

In discussing the costs that might
result from adopting this rule, it is
essential to recognize that to some
degree these costs will accrue when
other countries adopt the IPPC
Guidelines, whether or not the United
States also adopts them. As other
countries impose IPPC treatment
requirements on imports containing
WPM the global WPM market will be
greatly affected, likely causing a broader
impact on the domestic wood packaging
industry than the provisions of this rule.

Adopting this rule may also cause
general societal costs due to human
health issues (increases in skin cancer,
cataracts, and other conditions) and
reduction in crop yields that may result
if increased use of methyl bromide as a
result of this rule delays recovery of the
ozone layer. It is impossible to contirm
or estimate such costs at the present
time.

The effects of this rule will fall largely
on foreign manufacturers of pallets. The
increased treatment cost may add to the
cost of packaging and transporting of
goods which, in turn, will affect
importers of commodities transported
on pallets and final consumers of those
goods are potentially affected by this
rule. The required treatments will add
to the cost of packaging and transport of
goods. Due to the very large number of
pallets that are used to assist imported
cargo, the overall cost may be
substantial. The extent of the impact on
U.S. consumers will depend on the
ability of importers to pass on the
additional costs to respective buyers. It
is expected that most of the cost of
treating pallets will be borne by foreign
pallet manufacturers. Furthermore,
given the small value of pallets as
compared to the value of trade,
increases in pallet prices are not
expected to have a measurable effect on
domestic consumers or on trade.

We also expect this rule to affect U.S.
purchasers of imported pallets, crates
and boxes. Between 1999 and 2001, an
average of 38 million pallets was
imported into the United States, over 80
percent of which came from Canada.
Imported WPM was valued at $150
million during this time period. At
approximately $3.95 per piece,
imported pallets are less expensive than
domestic pallets where the average price
ranges between $8 and $12 per pallet.
Canadian pallets are primarily used by
industries close to the U.S. and
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Canadian border. The wood pallet
market is highly competitive, and the
demand for imported pallets can be
characterized as elastic. While pallets
made of alternative materials such as
plastic, corrugated fiberboard, or
processed wood are imperfect
substitutes for wood, one wood pallet
can easily substitute for another wood
pallet.

Assuming a perfectly elastic supply
and perfectly inelastic demand for
imported pallets, and assuming a
treatment cost that adds about $2 on
average to a pallet, U.S. purchasers of
imported pallets could lose an estimated
$76 million in higher costs. The true
extent of the impact, however, will be
lower than this amount because demand
is likely to be elastic and foreign
importers are expected to share a greater
burden of the cost increase. We do not
know treatment costs for foreign pallet
producers, but given the availability of
substitutable domestic wood pallets, we
do not expect U.S. purchasers of
imported pallets to be significantly
atfected.

Recent and forthcoming decisions by
other countries to adopt the IPPC
standard, while not an effect of this rule,
represent an associated issue that will
indirectly affect manufacturers who sell
pallets, crates, and boxes to foreign
buyers. There are an estimated 3,000
manufacturers of pallets and containers
in the United States. The primary
importers of these items are Canada and
Mexico. As these two countries prepare
to implement the IPPC standard, only
treated wood packaging material will
likely be in demand for export. The
extent of the impact on pallet and
container manufacturers will depend on
the ability of individual firms to put in
place the necessary infrastructure for
conducting treatments as required by
the international standard. The number
of U.S. firms that export WPM and will
therefore be affected is unknown.
Regardless, the impact on the overall
WPM industry is expected to be small
as the quantity of total pallets exported,
estimated at about 10 million units,
comprises only 2.5 percent of the 400 to
500 million pallets in production in the
United States each year,

Domestic manufacturers of wood
pallets may be indirectly affected in one
other way. Because of the increasing
trend in recycling of pallets for cost-
cutting purposes, manufacturers may be
faced with new demands for treated
WPM from domestic exporters who
reuse pallets and wood containers to
ship goods back from foreign countries.

Effects on Small Businesses

The provisions of this rule are not
expected to directly affect U.S.
manufacturers of wood packaging
material, There may be some decrease in
the demand for pallets if some exporters
decide to use alternate packing
materials rather than WPM due to
treatment costs for WPM. However, this
should be more than balanced by new
purchases of treated pallets by exporter/
importers, who must now use treated
pallets when they reuse pallets used to
ship goods overseas to subsequently
ship goods back to the United States.
This may create an increased demand
by exporters for treated pallets. Also,
some U.S. pallet makers also make
alternative packing materials (plywood,
particle board) and could maintain their
business levels even if there is a small
demand shift from one category to the
other.

The pallet industry in the United
States is characterized by many small
firms and a few larger firms. No one
firm is able to dominate the market. U.S.
Census data show that there are
approximately 3,000 firms in the wood
pallet and container industry. Other
estimates of the number of firms in the
industry range up to 3,500 pallet
manufacturers in the United States.
Most firms sell their products within a
350 mile radius. The average number of
employees in 1997 was 17, Thirty two
percent of the firms had fewer than five
employees. The average sales were $1.5
million,

The Small Business Administration
(SBA) classifies wood container and
pallet manufacturers as small businesses
if they have 500 or fewer employees.
According to the U.S. Census Bureau,
1997 Economic Census, all pallet
manufacturers are considered small
businesses.

Fumigation services are currently
available at several dozen ports of entry
on a permanent or ad hoc basis. In most
cases these fumigation services are
provided by large businesses that serve
a number of ports. Two commenters on
the proposed rule stated that several
fumigators at ports were small
businesses that could be adversely
affected if the demand for fumigation
upon arrival decreases, but these
commenters did not provide any
specific data on the number or location
of these businesses or the scope of the
potential impacts.

While decisions by other countries to
adopt the IPPC standard are
independent actions not directly
resulting from adoption of this rule,
those decisions do raise the associated
issue that the international WPM market

will adjust as Canada, Mexico, and other
countries adopt the IPPC standard.
Small businesses such as pallet
manufacturers and fumigators at ports
may be adversely affected by those
countries’ decisions if they are unable to
adapt to the increased demand for
treated pallets. The number of small
businesses potentially affected by other
countries’ decisions to adopt the IPPC
standard is unknown. However, the
adoption of the treatment standards by
IPPC member countries that will then
apply to U.S. exports will likely create

a broader impact on the domestic wood
packaging industry (small and large
businesses alike) than the provisions of
this rule,

Conclusion

This rule will affect foreign
manufacturers of pallets which may, in
turn, affect importers and final
consumers of goods transported on
pallets. Because the cost of a palletis a
very small share of the bundle of goods
transported on pallets, cost increases
due to the treatment requirements are
not expected to significantly affect
domestic consumers and thus will not
have a measurable impact on the flow
of trade. This rule is not expected to
reduce the amount of goods shipped
internationally as is evident from
observing trends in imports from China
since implementation of the interim rule
in 1999.

This rule will also atfect U.S.
consumers of imported pallets. Given
the substitutability of wood pallets, the
impact on consumers is expected to be
small due to the availability of wood
pallets. Foreign importers are likely to
absorb a greater share of the cost
increase,

The simultaneous adoption of the
treatment standards by IPPC member
countries that is directed at U.S. exports
will likely create a broader impact on
the domestic wood packaging industry
than the provisions of this rule.

This rule contains information
collection requirements, which have
been approved by the Office of
Management and Budget (see
“Paperwork Reduction Act” below.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under this rule: (1) All State
and local laws and regulations that are
inconsistent with this rule will be
preempted; (2) no retroactive effect will
be given to this rule; and (3)
administrative proceedings will not be
required before parties may file suit in
court challenging this rule.



Federal Register/Vol. 69,

No. 179/Thursday, September 16, 2004 /Rules and Regulations

55731

National Environmental Policy Act

On September 19, 2003, the U.S.
Environmental Protection Agency (EPA)
published in the Federal Register (68
FR 54900-54901) a notice of availability
of the final environmental impact
statement titled “Importation of Solid
Wood Packing Material.” The FEIS
considers the environmental impacts
from importation of wood packaging
material that could result from our
adoption of the proposed rule as a final
rule.2 The FEIS was prepared in
accordance with: (1) The National
Environmental Policy Act of 1969
(NEPA), as amended (42 U.S.C. 4321 et
seq.), (2) regulations of the Council on
Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

Pursuant to the implementing
regulations for NEPA, in cases requiring
an EIS, APHIS must prepare a record of
decision at the time of its decision. This
final rule constitutes the required record
of decision for the FEIS.

The NEPA implementing regulations
require that a record of decision state
what decision is being made; identify
alternatives considered in the
environmental impact statement
process; specify the environmentally
preferable alternative; discuss
preferences based on relevant factors—
economic and technical considerations,
as well as national policy
considerations, where applicable; and
state how all of the factors discussed
entered into the decision. In addition,
the record of decision must indicate
whether the ultimate decision has been
designed to avoid or minimize
environmental harm and, if not, why
not.

The Decision

APHIS has decided, in this final rule,
to amend its regulations to provide that
wood packaging material imported into
the United States from other countries
will be subject to the requirements
stipulated in the IPPC Guidelines. This
includes specific treatment
requirements for either heat treatment or

2 Copies of the FEIS are available for public
inspection at USDA, room 1141, South Building,
14th Street and Independence Avenue, SW.,
Washington, DC, between 8 a.m. and 4:30 p.m,,
Monday through Friday, except holidays. Persons
wishing to inspect copies are requested to call
ahead on (202) 690-2817 to facilitate entry into the
reading room. In addition, the FEIS may be viewed
from the APHIS Internet site at http://
www.aphis.usda.gov/ppd/es/swpm.html, and copies
may be obtained by writing to the individual listed
under FOR FURTHER INFORMATION CONTACT.

fumigation with methyl bromide of the
wood packaging material.

Alternatives Considered in the Impact
Statement Process

The FEIS focuses mainly on pest risk
issues from the use of wood packaging
material, potential impacts from
treatments with methyl bromide, and
potential impacts from use of substitute
packaging made from materials other
than unmanufactured solid wood. The
FEIS considers a reasonable range of
alternatives, including: (1) No action,
essentially maintaining the exemption
from treatment requirements for
importation of wood packaging material
from foreign countries except as
regulated under the September 18, 1998,
interim rule that required treatment of
WPM from China (China interim rule,
63 FR 50099-50111, Docket No. 98—
087-1), (2) extension to all countries of
the treatments in the China interim rule,
(3) adoption of the IPPC Guidelines, (4)
establishment of a comprehensive risk
reduction program, and (5) use of
substitute (non-solid wood) packaging
material only.

Environmentally Preferable Alternative

The environmentally preferable
alternative would be to prohibit
importation of wood packaging material,
which would virtually eliminate all
associated pest risks, as well as the need
for quarantine treatments. This
regulatory approach (alternative 5
above) would require all commodities
that are to be imported to the United
States to be transported with only
substitute packaging material, which at
the current time would be technically
and economically infeasible for many
exporters, especially in developing
countries.

Preferences Among Alternatives

There is a preference for the approach
taken in this final rule, which we adopt
herein (alternative (3), above). The
preference for this alternative is based
principally on the determination that it
meets the Agency’s obligations under
the Plant Protection Act (PPA), and
other legislation such as NEPA and the
Clean Air Act.

The no action alterative (alternative 1
above) was rejected because recent
interceptions of pests at ports of entry
show a steady increase in serious pests
associated with WPM from everywhere
except China, whose WPM must already
be treated due to past pest interceptions.
If left unchecked, pests introduced by
imported WPM have the potential to
cause significant economic damage to
the agricultural and forest resources of
the United States.

The alternative of extending the China
interim rule to all WPM worldwide
(alternative 2 above) would not ensure
long-term exclusion of some wood pests
of quarantine concern, such as certain
deep wood-borers, fungi, rots, and wilts.
The adoption of the IPPC treatment
standards for all importing countries
will address pest threats posed not only
by Cerambycidae, which was the
primary target of the China interim rule,
but nine other pest families as well,
Additionally, adoption of the China
interim rule requirements would result
in the greatest additional use of methyl
bromide of all the alternatives.

The comprehensive risk reduction
program (alternative 4 above) would
consist of an array of mitigation
methods (e.g., inspection, various heat
treatments, various fumigants and other
chemical treatments, irradiation, etc.)
that is more extensive than that
contained in either the China Interim
Rule or the IPPC Guidelines. Many of
the methods are in various phases of
research and development that do not
provide adequate basis for any final
decisions about program usage.

Substitution of other packing
materials (alternative 5 above) requires
use of materials the cost of which
exceed the likely costs of SWPM that is
either heat treated or fumigated with
methyl bromide.

Please see the FEIS for a full
discussion of the reasons why adopting
the IPPC standard was considered the
preferred alternative.

Factors in the Decision

APHIS’ mission is guided by the PPA,
under which the detection, control,
eradication, suppression, prevention,
and retardation of the spread of plant
pests or noxious weeds have been
determined by Congress to be necessary
and appropriate for the protection of the
agriculture, environment, and economy
of the United States. The PPA also has
been designed to facilitate exports,
imports, and interstate commerce in
agricultural products and other
commodities. In order to achieve these
objectives, use of pesticides, including
methyl bromide, has often been
prescribed.

Methyl bromide is an ozone depleting
substance that is strictly regulated under
the Montreal Protocol and the Clean Air
Act. While the goal of these authorities
and agreements is to limit and
ultimately phase out all ozone depleting
substances, certain exemptions and
exclusions are recognized, including an
exemption for methyl bromide use for
plant quarantine and preshipment
purposes, including the purposes
provided for in this final rule. The
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exemption is not unconditional,
however. The United States, like other
signatories to the Montreal Protocol,
must review its national plant health
regulations with a view to removing the
requirement for the use of methyl
bromide for quarantine and
preshipment applications where
technically and economically feasible
alternatives exist.

This rule authorizes the use of methyl
bromide, as well as heat treatment, to
treat WPM imported from other
countries in order to meet the mandates
of the PPA. In addition, the Agency is
working to promote environmental
quality with ongoing work to identify
and add to our regulations valid
technically and economically feasible
alternatives to methyl bromide.

Avoid or Minimize Environmental
Harm

The environment can be harmed by
using methyl bromide, in which case
recovery of the ozone layer may be
delayed, or by not using methyl
bromide, in which case agriculture and
forested ecosystems, among other
aspects of environmental quality, could
be devastated unless other equally or
more cffective alternatives were strictly
enforced (i.e., heat treatment or use of
substitute packing materials). By
assuring that use of methyl bromide is
limited, the Agency strikes a proper
balance in its efforts to minimize
environmental harm. APHIS is
committed to monitoring these efforts
through the NEPA process, and
otherwise. Furthermore, where
appropriate, measures—gas recapture
technology, for example—to minimize
harm to environmental quality caused
by methyl bromide emissions have
been, and will continue to be,
encouraged by APHIS. The prudent use
of heat treatment and substitute
packaging materials by developed
nations is expected to promote this
regulatory approach in developing
countries as their trade opportunities
expand.

Other

Methyl bromide used in quarantine
applications prescribed by the United
States contributes just a small fraction of
total anthropogenic bromine released
into the atmosphere. Nevertheless, the
Montreal Protocol is action-forcing in
the sense that signatories must review
their national plant health regulations
with a view to finding alternatives to
exempted uses of methyl bromide, The
EPA has also cautioned that, regardless
of the incremental contribution, it is
important to recognize that any

additional methyl bromide releases
would delay recovery of the ozone layer.

A considerable amount of research
and development on methyl bromide
alternatives has been conducted within
the USDA and continues today. Under
the Clean Air Act, EPA has also
established a program to identify
alternatives to ozone depleting
substances, including methyl bromide,
but EPA’s listing of an acceptable
alternative does not always adequately
address its suitability for a particular
use. We must not put agriculture and
ecosystems at risk based on unproven
technology.

APHIS 15 firmly committed to the
objectives of the Montreal Protocol to
reduce and ultimately eliminate reliance
on methyl bromide for quarantine uses,
consistent with its responsibilities to
safeguard this country’s agriculture and
ecosystems. Achieving the objectives of
both reducing (and ultimately
eliminating) methyl bromide emissions
as well as safeguarding agriculture and
ecosystems in the most expeditious,
cost-effective way possible, requires
close coordination within the Federal
Government of research, development,
and testing efforts. APHIS is determined
to cooperate actively with the
Agricultural Research Service, EPA, the
Office of Management and Budget, and
others involved in this effort to find
effective alternatives to quarantine
methyl bromide uses.

In a notice summarizing EPA
comments on recent environmental
impact statements and proposed
regulations that was published in the
Federal Register on January 17, 2003
(68 FR 2539), EPA expressed no
objection to the draft EIS and the APHIS
proposed rule.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.), the information collection or
recordkeeping requirements included in
this rule have been approved by the
Office of Management and Budget
(OMRB) under OMB control number
0579-0225.

Government Paperwork Elimination
Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the Government
Paperwork Elimination Act (GPEA),
which requires Government agencies in
general to provide the public the option
of submitting information or transacting
business electronically to the maximum
extent possible. For information
pertinent to GPEA compliance related to
this rule, please contact Mrs. Celeste

Sickles, APHIS' Information Collection
Coordinator, at (301) 734-7477.

List of Subjects in 7 CFR Part 319

Bees, Coffee, Cotton, Fruits, Honey,
Imports, Logs, Nursery stock, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Rice, Vegetables.

m Accordingly, 7 CFR part 319 is
amended as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

® 1. The authority citation for part 319
continues to read as follows:
Authority: 7 U.S.C. 450 and 7701-7772; 21

U.S.C. 136 and 136a; 7 CFR 2,22, 2.80, and
371.9:

® 2.In §319.40—1, the definitions for
Exporter statement, Importer statement,
and Solid wood packing material are
removed, and two definitions are added
in alphabetical order to read as follows:

§319.40-1 Definitions.
* * * * *

Regulated wood packaging material.
Wood packaging material other than
manufactured wood materials, loose
wood packing materials, and wood
pieces less than 6 mm thick in any
dimension, that are used or for use with
cargo to prevent damage, including, but
not limited to, dunnage, crating, pallets,
packing blocks, drums, cases, and skids.
* * * * *

Wood packaging material. Wood or
wood products (excluding paper
products) used in supporting, protecting
or carrying a commodity (includes
dunnage).

H 3.In § 319.40-3, paragraph (b) is
revised to read as follows:

§319.40-3 General permits; articles that
may be imported without a specific permit;
articles that may be imported without either
a specific permit or an importer document.
* * * * *

(b) Regulated wood packaging
material. Regulated wood packaging
material, whether in actual use as
packing for regulated or nonregulated
articles or imported as cargo, may be
imported into the United States under a
general permit in accordance with the
following conditions:

(1) Treatment. The wood packaging
material must have been:

(i) Heat treated to achieve a minimum
wood core temperature of 56 °C for a
minimum of 30 minutes. Such treatment
may employ kiln-drying, chemical
pressure impregnation, or other
treatments that achieve this
specification through the use of steam,
hot water, or dry heat; or,
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(ii) Fumigated with methyl bromide
in an enclosed area for at least 16 hours
at the following dosage, stated in terms
of grams of methyl bromide per cubic

meter or pounds per 1,000 cubic feet of
the enclosure being fumigated.
Following fumigation, fumigated
products must be aerated to reduce the

concentration of fumigant below
hazardous levels, in accordance with
label instructions approved by the U.S.
Environmental Protection Agency:

initialdbse Minirramm required concentration
Temperature (°C/°F) g/m? and lbs./ g/m? and Ibs./1,000 cf.) after:
1,000 c.) 0.5 hrs 2 hrs. 4 hrs. 16 hrs.
2 0B BBV s s s S S e R R 48/3.0 36/2.25 24/1.5 17/1.06 | 14/0.875
16/61 or above ... 56/3.5 42/2.63 28/1.75 20/1.25 171.06
11/52 or above ......cccvvveens 64/4.0 48/3.0 32/2.0 22/1.38 19/1.19

(2) Marking. The wood packaging
material must be marked in a visible
location on each article, preferably on at
least two opposite sides of the article,
with a legible and permanent mark that
indicates that the article meets the
requirements of this paragraph. The
mark must be approved by the
International Plant Protection
Convention in its International

Standards for Phytosanitary Measures to
certify that wood packaging material has
been subjected to an approved measure,
and must include a unique graphic
symbol, the ISO two-letter country code
for the country that produced the wood
packaging material, a unique number
assigned by the national plant
protection agency of that country to the
producer of the wood packaging

material, and an abbreviation disclosing
the type of treatment (e.g., HT for heat
treatment or MB for methyl bromide
fumigation). The currently approved
format for the mark is as follows, where
XX would be replaced by the country
code, 000 by the producer number, and
YY by the treatment type (HT or MB):

YY

XX - 000

(3) Immediate reexport of regulated
wood packaging material without
required mark. An inspector at the port
of first arrival may order the immediate
reexport of regulated wood packaging
material that is imported without the
mark required by paragraph (b)(2) of this
section, in addition to or in lieu of any
port of first arrival procedures required
by § 319.40-9 of this part.

(4) Exception for Department of
Defense. Regulated wood packaging
material used by the Department of
Defense (DOD) of the U.S. Government
to package nonregulated articles,
including commercial shipments
pursuant to a DOD contract, may be
imported into the United States without
the mark required by paragraph (b)(2) of
this section.

* * * * *

(Approved by the Office of Management
and Budget under control numbers
0579-0049 and 0579-0225.)

§319.40-5 [Amended]

m 3.In § 319.40-5, paragraphs

(b)(1)(1)(C), (b)(2), and (b)(2)(i), the words
“solid wood packing materials” are
removed each time they occur and the
words “regulated wood packaging
material” are added in their place, and
paragraphs (g) through (k) are removed.

§319.40-10 [Amended]

m 4.1In §319.40-10, footnote 6, the words
“without a complete certificate or
exporter statement”” are removed and the
words “without meeting the
requirements of this subpart” are added
in their place.

Done in Washington, DC, this 9th day of
September 2004.
Bill Hawks,
Under Secretary for Marketing and Regulatory
Programs.
[FR Doc. 04-20763 Filed 9-15-04; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 920
[Docket No. FV04-920-2 IFR]

Kiwifruit Grown in California;
Decreased Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This rule decreases the
assessment rate and changes the
assessable unit from $0.045 per 22-
pound, volume-fill container or
container equivalent to $0.002 per
pound of kiwifruit established for the
Kiwifruit Administrative Committee
(committee) for the 2004—05 and
subsequent fiscal periods. The
assessment rate of $0.002 per pound of
kiwifruit is $0.000045 per pound less
than the assessment rate currently in
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

___________________________________ %
NATURAL RESOURCES DEFENSE COUNCIL,
INC.,

Plaintiff, : 05 Civ. 8005 (LMM)

- vV - : MEMORANDUM AND ORDER

UNITED STATES DEPARTMENT OF .
AGRICULTURE, et al.,

Defendants.
___________________________________ %
STATE OF NEW YORK, PEOPLE OF THE : 05 Civ. 8008 (LMM)

STATE OF CALIFORNIA, EX REL. BILL
LOCKYER, ATTORNEY GENERAL, STATE OF:
CONNECTICUT and STATE OF ILLINOIS,

Plaintiffs,
- v -

UNITED STATES DEPARTMENT OF
AGRICULTURE, et al.,

Defendants.

McKENNA, D.J.,

The Plant Protection Act (“PPA”) (2000) provides (with an
exception not relevant here) that

no person shall import, enter, export, or move in
interstate commerce any plant pest, unless the
importation, entry, exportation, or movement 1is
authorized under general or specific permit and is
in accordance with such regulations as the
Secretary [of Agriculture] may issue to prevent the
introduction of plant pests into the United States



Case 1:05-cv-08008-LMM  Document 16  Filed 06/04/2007 Page 2 of 22

or the dissemination of plant pests within the
United States.

7 U.s.C. § 7112 (a).

On September 16, 2004, the Animal and Plant Health
Inspection Service (“APHIS”) of the United States Department of
Agriculture®’ amended, effective September 16, 2005, the regulations
for the importation into the United States of unmanufactured wood
articles used as packaging for cargo. 69 Fed. Reg. 55719-55733
(Sept. 16, 2004) (codified in 7 CFR, Pt. 319, § 319.40 (2006)).°?

In explaining the amended regulations, APHIS noted that
“[i]lntroductions into the United States of exotic plant pests such
as the pineshoot beetle . . . and the Asian longhorned beetle
have been 1linked to the importation of [what the previous
regulations called ‘solid wood packing material’” or ‘SWPM’],” and
that “[tlhese and other plant pests that are carried by some
imported SWPM pose a serious threat to U.S. agriculture and to
natural, cultivated and urban forests.” 69 Fed. Reg. 55719. The
amended “regulations restrict the importation of many types of wood
articles, including wooden packaging material such as pallets,
crates, boxes, and pieces of wood used to support or brace cargo.”

Id. The standard embodied in the amended regulations “calls for

! APHIS and the Deputy Director of Plant Protection and Quarantine
have been delegated authority to administer the PPA. See 7 CFR § 371.3.

? An Advance notice of proposed rulemaking was published in 1999,
see 64 Fed. Reg. 3049-3052 (Jan. 20, 1999); a Proposed rule and notice
of public hearings was published in 2003, see 68 Fed. Reg. 27480-27491
(May 20, 2003).
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wood packaging material to be either heat treated or fumigated with
methyl bromide, in accordance with the [Guidelines for Regulating
Wood Packaging Material in International Trade, approved by the
Interim Commission on Phytosanitary Measures of the International
Plant Protection Convention on March 15, 2002], and marked with an
approved international mark certifying treatment.” Id. The
regulations “will affect all persons using wood packaging material
in connection with importing goods into the United States.” Id.

APHIS also noted that “Methyl bromide as a class I ozone-
depleting substance has been found to cause or contribute
significantly to harmful effects on the stratospheric ozone
layer. . . .” 69 Fed. Reg. 55721.

Plaintiffs® -- the Natural Resources Defense Council,
Inc., and the states of New York, California, Connecticut and
Illinois -- do not challenge specifics of the amended regulations,
but, rather, in essence, the failure of APHIS to properly consider
and weigh an unadopted alternative to heat treatment or fumigation

A\Y

with methyl bromide: a phased transition away from raw wood
pallets and crates, replacing them with packing materials made of
substitute materials, such as processed wood, fiberboard, plywood,
and plastics, that are impervious to the insect pests.” (P1l. Mem.

at 1.) That alternative, they urge, would at the same time afford

the greatest protection against insect pests and also minimize the

* Plaintiffs’ standing is not disputed.

3
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destructive consequences to the ozone layer of fumigation with
methyl bromide. Plaintiffs “do not seek to overturn the rule.”
(P1. Responsive Mem. at 3.) Rather, they “ask the Court to order
APHIS to reconsider its environmental impact analysis in light of
its obvious defects and then to revise the rule as appropriate
based on any supplemental findings.” (Id.)

APHIS, plaintiffs contend, has violated both the National
Environmental Protection Act (“NEPA”) and the PPA in failing to
consider the alternative they advocate.

Plaintiffs, jointly, move for summary judgment pursuant
to Fed. R. Civ. P. 56, while defendants cross-move for dismissal
pursuant to id. 12(b) (6) or, alternatively, summary judgment
pursuant to id. 56. Whatever the form of the motions, in a case
seeking review of agency action:

“[Tlhe focal point for judicial review should be

the administrative record already in existence, not

some new record made initially in the reviewing

court.” The task of the reviewing court is to

apply the appropriate [Administrative Procedure Act

(“APA”)] standard of review, 5 U.S.C. § 706, to the

agency decision based on the record the agency

presents to the reviewing court.

Florida Power & Light Co. v. Lorian, 470 U.S. 729, 743-44 (1985)

(quoting Camp v. Pitts, 411 U.S. 138, 142 (1973), and citing

Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402 (1971)) .1

* In what follows, “AR” refers to the Administrative Record, filed
in CD-ROM form. The numbering system for the contents of the AR 1is
described in Def. Mem. at 4 n.3.
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The parties are in agreement that this Court’s review of
the challenged action is governed by the APA. (P1. Mem. at 23;
Def. Mem. at 26.)

It is settled law that under the APA a reviewing
court may set aside an agency’s decision only if it
is found to be “arbitrary, capricious, an abuse of
discretion, or otherwise not 1in accordance with
law.” A court may not substitute its judgment for
that of the agency, and, when a particular
controversy requires an agency’s reconciliation of
conflicting and overlapping congressional policies,
a court “should hesitate to disturb the
administrative determination.”

A successful challenge to an agency’s decision
under the arbitrary and capricious standard must
clearly demonstrate that the agency Y“relied on
factors which Congress has not intended it to
consider, entirely failed to consider an important
aspect of the problem [or] offered an explanation
for its decision that runs counter to the evidence
before the agency, or 1is so implausible that it
could not be ascribed to a difference in view or
the product of agency expertise.” A reviewing
court may neither weigh alternatives available to
the agency and then determine which is the more
reasonable, nor resolve conflicts in the testimony
“unless on its face it is hopelessly incredible.”

Soler v. G. & U., Inc., 833 F.2d 1104, 1107 (2d Cir. 1987), cert.

denied, 488 U.S. 832 (1988) (quoting 5 U.S.C. § 706(2) (A), Hudson

Transit Lines, Inc. v. United States, 765 F.2d 329, 336 (2d Cir.

1985), Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto Ins. Co.,

463 U.S. 29, 43 (1983), and NLRB v. Warrensburg Board & Paper

Corp., 340 F.2d 920, 922 (2d Cir. 1965)) (other citations omitted).

See also Environmental Defense wv. United States Environmental

Protection Agency, 369 F.3d 193, 201 (2d Cir. 2004).
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2.

The parties, in substance, agree that Dboth the
introduction into the United States of destructive insect pests
such as the Asian longhorned beetle and the release into the air of
methyl bromide are seriously negative environmental events.
Plaintiffs urge that the best way to deal with both is the option
that would phase in a requirement that substitute or alternative
packing materials replace the wood materials the new rule as
promulgated will only regulate.

However, plaintiffs contend, even though APHIS
acknowledged the reasonableness of the option that plaintiffs
advocate’ and indicated in its Advance notice of rulemaking that
that option was to be considered (64 Fed. Reg. 3049, 3051 (Jan. 20,
1999)), and received substantial commentary on, and favoring, that
option, it nevertheless did not really consider the option, and so

A\Y

failed to comply with NEPA’s mandate that an agency “[r]igorously
explore and objectively evaluate all reasonable alternatives.” 40

CFR § 1502.14(a). See also Natural Res. Def. Council, Inc. V.

Callaway, 524 F.2d 79, 93 (2d Cir. 1975). All APHIS considered, as

described by plaintiffs, “was the ‘staw man’ option of an immediate

> APHIS does not disagree that this option is, from an environmental
point of view, the best. “Regarding alternative packing materials, the
final environmental impact statement . . . concluded . . . that these
would achieve the greatest possible reduction in risk from the
introduction of pests and pathogens associated with [wood packing
materials]” and would “generate[] only minimal amounts of ozone-depleting
chemicals.” 69 Fed. Reg. at 55721.
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ban on raw wood packaging.” (Pl. Mem. at 27.) And even the ‘straw
man” option, plaintiffs add, is not supported by the record. (Id.
at 28-34.)

Plaintiffs also argue that the Final Environmental Impact
Statement (“FEIS”) and the new rule reflect “a highly skewed
analysis of the environmental impacts of methyl Dbromide
fumigation.” (Id. at 34.) The estimates of the FEIS on which
APHIS acted, plaintiffs urge, are severely flawed, unsupported by
the record, and affected by inadequate conclusory assumptions.
(Id. at 34-40.)°

Plaintiffs argue, in addition, that APHIS has violated
the Plant Protection Act (“PPA”), emphasizing that the Act gives
the Secretary (and thus, by delegation, APHIS (see n.l, supra)),
authority “to prevent the introduction of plant pests into the
United States,” 7 U.S.C. § 7711 (a) (emphasis added by plaintiffs),

and states that it is the Secretary’s responsibility to facilitate

6

Plaintiffs vigorously dispute APHIS’ estimate of the worldwide
increase in methyl bromide usage that implementation of the rule will
entail, 384 to 4630 metric tons per year. (Def. Mem. at 25.) (See FEIS,
AR IT.1, at 66-67.) At the close of the initial briefing of the parties’
motions, defendants advised the Court that one of the assumptions
underlying APHIS’ estimates was flawed: 1i.e., the assumption “that all
[methyl bromide] fumigation would occur ‘pre-loading,’ rather than ‘post-
loading.”” (Def. Mem. at 45.) “APHIS now concedes that the
justification for the [methyl bromide] estimate in the [FEIS] was flawed;
the agency erred in asserting that shippers in China eventually began to

fumigate all [wood packing material] prior to loading.” (Letter,
A.U.S.A. Turner to Court, June 21, 2006, at 3.) “Fumigating ‘post-
loading’ requires much more methyl Dbromide than fumigating ‘pre-
loading’. . . .” (Id. at 2.) APHIS is developing a revised estimate.
(Id.)
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commerce “in ways that will reduce, to the extent practible, as

determined by the Secretary, the risk of dissemination of plant
pests. . . .” Id. § 7701(3) (emphasis added by plaintiffs). The
PPA, plaintiffs argue, “requires APHIS to adopt the most effective
practicable alternative. The statute does not authorize the agency
to set an arbitrary level of ‘acceptable’ pest risk, or ‘necessary’
pest protection, such that APHIS may reject more effective
alternative methods that are practicable.” (Pl. Mem. at 41.) 1In
the ©present situation, plaintiffs conclude, “APHIS itself
identifies an alternative that eliminates the risk [i.e., the
phase-in of substitute packing material as advocated by plaintiffs,
and] APHIS must fully and fairly evaluate that alternative to
determine if it is practicable, and if so, adopt it.” (Id. at 42.)
3.

The Secretary, while not accepting plaintiffs’ arguments,
also goes beyond them to explain why it chose to adopt “a set of
internationally approved standards currently being implemented by
the United States’ trading partners around the world, including
Canada, the European Union, China, and many others,” (Def. Mem. at
1), and to describe the legal context for its action.

The PPA, enacted in 2000, provides that “[t]he Secretary

[of Agriculture] shall ensure that phytosanitary’ issues involving

7 “Phytosanitary” means relating to protection against threats to

plant health. See Def. Mem. at 4 n.2.

8
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imports and exports are addressed based on sound science and
consistent with applicable international agreements.” 7 U.S.C.
§ 7751 (e) .®

In the new rule, APHIS adopted what it described as “an
international standard entitled ‘Guidelines for Regqulating Wood
Packaging Material in International Trade’ that was approved by the
Interim Commission on Phytosanitary Measures of the International
Plant Protection Convention [“IPPC”] on March 15, 2002.” 69 Fed.
55719. The IPPC is an organization of some 117 contracting parties
of which the United States is one, the purpose of which “is to
secure common and effective action to prevent the spread of pests
of plant products, and to promote appropriate measures for their
control. (Guide to the International Plant Protection Convention
[AR VI.2], at 2.) In March of 2002, the IPPC promulgated its

International Standards for Phytosanitary Measures: Guidelines for

Regulating Wood Packaging Material in International Trade. (“IPPC
Guidelines.”) (AR III.39.) APHIS followed, 1in substance, those
Guidelines.

8 Legislative history indicates that one of the three main goals of

the PPA was to “[f]acilitate agricultural trade in compliance with
international obligations and standards.” H.R. Rep. 106-1042 (2001), at
14-15.
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4.
The Court considers first plaintiffs’ argument that
APHIS, in adopting the new rule, violated the PPA. The argument is

not persuasive.

Plaintiffs’ position, in essence, is that the PPA, in 7
U.S.C. §§ 7712 (a) and 7701(3), requires APHIS to adopt the rule

that will most effectively reduce pest risk, and that that is the

end of the question. (See P1. Mem. at 40-42; Pl. Responsive Mem.
at 16-18; Section 3 of this Memorandum and Order, supra.) That

view is both too narrow and not supported by the language of the
PPA.
In the first place, the Supreme Court has pointed out

that its decision in Vermont Yankee Nuclear Power Corp v. Natural

Res. Def. Council, Inc., 435 U.S. 519, 558 (1978), “cuts sharply

against the . . . conclusion that an agency, in selecting a course
of action, must elevate environmental concerns over other

appropriate considerations.” Strycker’s Bay Neighborhood Council,

Inc. v. Karlen, 444 U.S. 223, 227 (1980) (per curiam).

In the second place, the PPA mandates the consideration
of factors other than the environment.

7 U.S.C § 7701(3), on which plaintiffs explicitly rely,
states that “it 1s the responsibility of the Secretary to

facilitate exports, imports, and interstate commerce in

10
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agricultural products and other commodities that pose a risk of
harboring plant pests or noxious weeds,” id., but goes on to add
that the Secretary is to do so “in ways that will reduce, to the
extent practicable, as determined by the Secretary, the risk of
dissemination of plan pests or noxious weeds.” Id. It is clear,
therefore, that in adopting the rule, the Secretary, acting through
APHIS, in addition to reducing the risk of plant pests, is obliged
as well to consider the facilitation of commerce. What is more,
the use of the phrase “to the extent practicable, as determined by
the Secretary,” id., makes it clear that, in considering the rule
and the alternatives, the Secretary, acting through APHIS, is given
room for “the application of agency expertise and discretion.” See

Conservation Law Foundation v. Ewvans, 360 F.3d 21, 28 (1lst Cir.

2004) . Facilitation of commerce certainly entered into the
decision to adopt the new rule. See 69 Fed. Reg. 55721
("Alternative packing materials [involve] a cost that is currently
beyond the reach of exporters in many developing countries. . . .”)
and id. 55722 (™. . . prohibiting the use of unmanufactured wood as
a packaging material would have significant negative consequences
in economic and environmental arenas. Wood is often the only
packaging material readily and cheaply available . . . in
developing countries that export basic products without elaborate

packaging.”)

11



Case 1:05-cv-08008-LMM  Document 16  Filed 06/04/2007 Page 12 of 22

Finally, the PPA requires the Secretary (“[t]lhe Secretary

shall. . . .”) to ensure that phytosanitary issues involving
imports and exports are . . . consistent with applicable
international agreements.” 7 U.S.C. § 7751 (e). As described

above, the new regulations are based on the IPPC Guidelines and are
fully consistent with applicable international agreements.’®

In short, the PPA, as applied to the present dispute,
vests the Secretary with the duty of crafting a rule that will
reduce the risk of plant pests consistently with applicable
international agreements and at the same time facilitate
international commerce, and discretion to weigh the facts and
issues in so doing. The record is clear that the Secretary, acting
through APHIS, did so in the present case.

Plaintiffs have not shown that the adoption by APHIS of

the new rule violated the PPA.

° For a full description of the international background to APHIS'
use of the IPPC Guidelines, see Def. Mem. at 3-6.

Plaintiffs argue that APHIS need not have followed the IPPC
Guidelines in order to be consistent with international agreements
because the World Trade Organization Agreement on the Application of
Sanitary and Phytosanitary Measures (“SPS Agreement”) (AR VI.8), which,
among other things, seeks to protect trade by eliminating trade
protectionist actions, “allow[s] members to impose higher levels of
[phytosanitary] protection than required by international standards if
a member concludes (based on scientific and economic factors recognized
as valid under the Agreement) that the international standards do not

provide adequate protection.” (Def. Mem. at 5 (summarizing SPS
Agreement, Art. 3, cl. 1 [AR VI.8 at 2].) However, the SPS Agreement
also “provides a safe harbor for measures that do conform to
international standards.” (Id. (summarizing SPS Agreement, Art. 3, cl.
2 [AR VI.8 at 2].) The “safe harbor” obtained by following the IPPC

Guidelines is certainly of value in facilitating trade by avoiding trade
disputes (see Def. Reply Mem. at 14-15), and the choice to follow the
IPPC Guidelines was well within the Secretary’s discretion.

12
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NEPA.

The Court considers next plaintiffs’ arguments under

5.

The purpose and Dbasic requirements of NEPA

were

classically summed up in Sierra Club v. United States Army Corps of

Engineers,

701 F.2d 1011 (2d Cir. 1983):

As the Supreme Court has stated repeatedly,
although NEPA established “'‘significant substantive
goals for the Nation,’” the balancing of the
substantive environmental issues 1is consigned to
the judgment of the executive agencies involved,
and the Jjudicially reviewable duties that are
imposed on the agencies are “Yessentially
procedural.’” “The only role for a court is to
insure that the agency has taken a ‘hard look’ at
environmental consequences; 1t cannot ‘interject
itself within the area of discretion of the
executive as to the choice of the action to be
taken.””

The primary function of an environmental impact
statement wunder NEPA is “‘to insure a fully
informed and well-considered decision,’ [although]
not necessarily ‘a decision the judges of the Court
of Appeals or of [the Supreme] Court would have
reached had they been members of the decisionmaking
unit of the agency.’” In order to fulfill its
role, the [Environmental Impact Statement (“EIS”)]
must set forth sufficient information for the
general public to make an informed evaluation, and
for the decisionmaker to “consider fully the
environmental factors involved and to make a
reasoned decision after balancing the risks of harm
to the environment against the benefits to be
derived from the proposed action.” In so doing,
the EIS insures the integrity of the process of
decision by giving assurance that stubborn problems
or serious criticisms have not been “swept under
the rug.” The “‘detailed statement’” required by
§ 102(2) (C) of NEPA [, 42 U.S.C. § 4332(2) (C),]
thus “is the outward sign that environmental values

13
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and consequences have been considered during the
planning stage of agency actions.”

Id. at 1029 (quoting Strycker’s Bay, 444 U.S. at 227, Kleppe v.

Sierra Club, 427 U.S. 390, 410 n.21 (1976), County of Suffolk wv.

Secretary of the Interior, 562 F.2d 1368, 1375 (2d Cir. 1977),

cert. denied, 434 U.S. 1064 (1978), Silva v. Lynn, 482 F.2d 1282,

1285 (1lst Cir. 1973), and Andrus v. Sierra Club, 422 U.S. 347, 350

(1979)) (other citations omitted). See also Stewart Park & Reserve

Coalition, Inc. v. Slater, 352 F.3d 545, 557-58 (2d Cir. 2003).

Here, in the FEIS (AR II.1.), APHIS, noting the “nature
and severity of the «risk from the wood packing material
accompanying shipments in international trade,” stated that it
proposed “to adopt the IPPC Guidelines while it considers the need

for a more long-term and permanent solution to the [wood packing

material] problem.” (FEIS at 3.) It considered that and four
alternatives:
(1) No Action (no change in the current

regulation), (2) Extension of the Treatments in the
China Interim Rule to All Countries, (3) Adoption
of the IPPC Guidelines, (4) a Comprehensive Risk
Reduction Program, and (5) Substitute Packing
Materials Only. Each of the alternatives consists
of specific component methods for the mitigation of
risk from [wood packing materiall].

14
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(Id. at 9.)!° The possible environmental consequences of the five
alternatives are reviewed in the FEIS.

The FEIS acknowledges that “the prohibition of SWPM and
the requirement to switch to substitute packing materials would
result in substantially less pest and disease risk than any of the
other components considered in this [F]EIS.” Id. at 42. The
effects of methyl bromide on the ozone layer are considered in
detail. Id. at 54-57. And the FEIS further acknowledges that
“[lhe logical response to address the issue of methyl bromide use
relative to ozone depletion potential is to promote the use of
alternate phytosanitary methods (such as substitute packing
materials) to deal with [solid wood packing materials] used in
international trade.” Id. at 78. For reasons summarized above,
however, APHIS did not adopt that approach.

6.

Plaintiffs argue that there are three ways in which APHIS
failed to comply with NEPA.

First, plaintiffs contend that APHIS did not consider the
option of a phase-in of substitute materials, but only the “straw

”

man” of an immediate replacement of wooden with substitute packing

materials. The record does not support this argument.

1 The China Interim Rule refers, collectively, to two rules
promulgated by APHIS in 1998 governing wood packing material applicable
to shipments from China only: 63 Fed. Reg. 50,100 (Sept. 18, 1998), and
63 Fed. Reg. 69,539 (Dec. 17, 1998).

15
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In its Advance Notice of Proposed Rulemaking, in 1999,
APHIS pointed out that one option for dealing with the problems it
wished to address was the prohibition of the usual wood packaging
materials in favor of alternative materials such as processed wood
and nonwood materials. Noting that such action could have an
undesirable effect on international trade, it added that “[t]lhis
effect could be mitigated by a phase-in period to allow shippers to
adjust to the prohibition. . . .” 64 Fed. Reg. 3049, 3051. The
Draft Environmental Impact Statement (“DEIS”) of October 2002 (AR
IT.2) discusses the substitute materials option (see DEIS at 12,
36-39, 73-77), and notes that substitute materials “may require a
phase-in period to allow the industry to adopt these materials to

the shipping processes.” (DEIS at 37; see also id. at 75.) The

FEIS notes that “[s]ubstitute packing materials would require a
phase-in period to allow the industry of the regulated countries to
adapt these materials to the shipping processes.” (FEIS [AR II.1]

at 41; see also id. at 81.)

Second, plaintiffs urge that the FEIS “failed to examine
rationally the amount of ozone-destroying methyl bromide that will
be used due to the [new] Rule.” (P1. Responsive Mem. at 1.) In
support of this argument, plaintiffs identify two instances in
which APHIS had estimated ranges of amounts of methyl bromide that

would be released as a result of rulemaking that, plaintiffs argue,

16
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are not consistent with the range of 384 to 4630 metric tons given
in the FEIS. (FEIS [AR II.1] at 66-67.)

The first instance relates to the China Interim Rule.
(See n.9, supra.) In a September 18, 1998 Interim Rule and Request
for Comments, APHIS stated that it “estimates that, if China were
to comply with the interim rule by fumigating SWPM shipments with
methyl bromide, China could use between 1,040 and 12,565 metric
tons of methyl bromide annually.” 63 Fed. Reg. 50100, 50109. This
range is referenced in the FEIS in the present case (FEIS [AR II.1]
at 29; 56), and noted to be based on “conservative assumptions.”
(Id.) The FEIS explains that “[t]he actual [quarantine and
preshipment] usage from the China Interim Rule is known to be
considerably less than anticipated from the risk analysis due to
the analysis assumption that locaded cargo with SWPM would be
fumigated rather than fumigation of SWPM prior to cargo loading,”

A\Y

while [i]t is known that most shippers fumigate SWPM prior to
cargo loading to lower <costs, avoid agricultural commodity

tolerance issues, and to prevent damage to sensitive commodities.”

(Id. at 506.) Defendants now concede that this last statement is
not correct. (See n.6, supra.)

The second instance cited by plaintiffs is from a Final
Environmental Impact Statement of September 2002, relating to a
Rule for the Importation of Unmanufactured Wood Articles from

Mexico, with Consideration for Cumulative Impact of Methyl Bromide

17



Case 1:05-cv-08008-LMM  Document 16  Filed 06/04/2007 Page 18 of 22

Use (AR II.35), where it 1is noted that the rule there under
consideration (affecting, it appears, trade between the United
States and Mexico only) “could result in potential releases to the
atmosphere ranging from 8,536 [metric tons] to 102,893 [metric
tons] per year based upon information from trade summaries.” (Id.
at 65.) While the Mexico Environmental Impact Statement 1is
referenced in the FEIS in the present case (AR II.1 at 57, 90), the
estimated methyl bromide release figures do not appear to be set
forth there.

Defendant initially argued that the Mexico Rule
Environmental Impact Statement analysis was a “worst-case scenario”
that assumed that all fumigation would occur post-loading “as the
China Interim Rule estimate assumed,” and pointed out that the
Mexico Rule Environmental Impact Statement “concluded that the
‘actual increase in methyl bromide usage would actually be closer
to one-twentieth’ of this ‘worst-case scenario’ amount, equating to
an additional release of 427 to 5,145 [metric tons] per year.”
(Def. Mem. at 45 (citing AR II.35 at 66).)

The Mexico Rule Environmental Impact Statement states
that: “As was shown with the interim rule for China, SWPM is more
likely to be treated prior to use in loading the commodity, so the
actual increase in methyl bromide usage would actually be closer to
one-twentieth (1/20) of the projected usage in this assessment.”

(AR II.35 at 65-66 (footnote omitted).)

18
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Two things appear from the Mexico Rule Environmental
Impact Statement: first, that the assumption used to support the
low estimate of annual methyl bromide releases attributable to the
Mexico Rule is the same assumption that supports the low estimate
in the case of the China Interim Rule, and is derived from the
China Interim Rule assumption that most fumigation will occur pre-
loading (now conceded to be erroneous); and, second, that the
difference in the amount of methyl bromide releases between post-
loading fumigation and pre-loading fumigation, respectively, is
approximately 20 to 1.

Defendants have already stated a willingness, prompted by
the flawed assumption described in the government’s letter of
June 21, 2006 (see n.6, supra), to produce a supplemental
Environmental Impact Statement which will include a new methyl
bromide release estimate. (Gov’t Supp. Mem. at 1.) That estimate
must also include consideration of the methyl bromide release
estimate contained in the Mexico Rule Final Environmental Impact
Statement of September 2002 discussed above.

Plaintiff’s third argument in support of its claim that
APHIS violated NEPA is that APHIS committed to the course of action
it finally took Dbefore wundertaking an Environmental Impact
Statement and that “such predetermined conclusions are invalid as
a matter of law under NEPA.” (P1. Responsive Mem. at 2.) This

argument is not persuasive.

19
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It is true that at least as early as the DEIS of October
2002 APHIS was proposing to adopt the IPPC Guidelines (see DEIS [AR
IT.2] at iii), which, in the FEIS, APHIS identified as its
“preferred alternative.” (FEIS [AR II.1] at 3.) There is nothing
wrong, however, with an agency having a proposal or preferred
alternative in mind when it enters into the Environmental Impact
Statement process. Indeed, NEPA contemplates that it will. See 42
U.S.C. § 4332 (2) (C) (1) (every recommendation or report on proposals
for major federal actions significantly affecting gquality of human
environment to include statement on “proposed” action); see also
40 CFR § 1502.14 (environmental impact statement to present
environmental impacts of “the proposal and the alternatives”).

For the reasons discussed above in this section of this
Memorandum and Order, the Court finds that APHIS has not violated
NEPA except in the matter of its estimate of the amount of methyl
bromide that will be released into the atmosphere by reason of the
rule at issue. In that regard, however, APHIS (even though its
failures may be inadvertent) has not complied with NEPA but rather
acted arbitrarily and capriciously in that (i) its assumption that
pre-loading fumigation will substantially replace post-loading
fumigation is flawed, (ii) that flaw affects the methyl bromide
release findings of the FEIS in a significant way, and (iii) the
relation of its much higher estimates in connection with the China

Interim Rule and the Mexico Rule to the present situation have not

20
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been considered adequately, or, if they have been, have not been
adequately explained in the FEIS.

APHIS is to prepare and circulate a supplemental
Environmental Impact Statement including a corrected estimate of
the amount of methyl bromide that will be released annually, taking
into consideration the higher estimates reached in connection with
the China Interim Rule and the Mexico Rule, and explaining its
views on the environmental impact of such new information and how
that affects its decision to proceed or not with the rule at issue
now in effect. The supplemental Environmental Impact Statement
must articulate a satisfactory relationship between the facts found

and the choice made. Waterkeeper Alliance, Inc. v. United States

Environmental Protection Agency, 399 F.3d 486, 498 (2d Cir. 2005) .

APHIS must, after considering its new methyl bromide
release estimate, evaluate its rulemaking decision anew. “Although
an [Environmental Impact Statement] may be supplemented, the
critical agency decision must, of course, be made after the
supplement has been circulated, considered and discussed in the
light of the alternatives, not before. Otherwise the process
becomes a useless ritual, defeating the purpose of NEPA, and rather

making a mockery of it.” Natural Resources Defense Council, Inc.

' Apart from revision of methyl bromide release information and

consideration of APHIS’ rulemaking action in 1light of the new
information, the Court sees no need for supplementation of the FEIS in
other respects unless APHIS believes it to be appropriate.

21
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v. Callaway, 524 F.2d 79, 92 (2d Cir. 1973). The amount of methyl

bromide that will be released is too significant a question to
treat as a mere correctible inaccuracy to be made without
considering the impact of new information. (Cf. Def. Supp. Mem. at

3 (citing Sierra Club, 701 F.2d at 1035) .) A corrected methyl

bromide estimate in a supplemental Environmental Impact Statement
cannot be regarded as a matter whelly unrelated to APHIS'
rulemaking, as defendants may be suggesting. (See Def. Supp. Mem.
at 4.)

The Court does not impose a schedule because it
understands the revision of the methyl bromide release information
to be in progress, and is confident that the Secretary will act
with reasonabkle promptness.

T.

For the reasons set forth above plaintiffs’ motion is
granted in part and denied in part and defendants’ motion 1is
granted in part and denied in part, and this matter is remanded to

the Secretary for acticn consistent herewith.

SO ORDERED.
Dated: Juney, 2007

b TG

Lawrence M. McKenna
U.s5.D.J.

12 7he Clerk will close both of the above cases.
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Appendix E. Calculations of Methyl Bromide Released
From Fumigation of Wood Packaging
Material

Appendix E. Calculations E-1



Description of Calculations Used in the Supplemental Environmental
Impact Statement for Estimation of Methyl Bromide Released From
Fumigation of Wood Packaging Material

The quantitative assessment of methyl bromide usage in the treatment of wood packing material
(WPM) involves consideration of many factors with variable levels of definition and uncertainty.
This appendix is prepared to assist the reader in better understanding the basis for the
calculations and those factors that were considered in the development of the equation used to
make methyl bromide estimates.

The majority of NPPOs in the International Plant Protection Convention (IPPC) countries do not
compile records for usage of methyl bromide specifically for treatment of WPM in compliance
with International Standards for Phytosanitary Measures Number 15 (ISPM 15) guidelines. The
most recent year with complete data on U.S. Customs entries of imported articles is 2005 and,
therefore, all calculations use information for 2005 as the basis for quantification of methyl
bromide associated with ISPM 15 compliance. Other than the actual pounds of methyl bromide
provided by the NPPOs for the country of Nicaragua (Hernandez, 2006), determinations of
methyl bromide quantities in this supplemental environmental impact statement (SEIS) were
calculated relative to the number of WPM units treated in 2005. Data on the actual number of
WPM units fumigated with methyl bromide in 2005 in the United States for export purposes in
2005 have been tracked (Deomano, 2006a); however, the NPPOs of other countries lack data on
the exact numbers of WPM units fumigated. As part of the analyses for the China Interim Rule
Environmental Assessment (EA), a comprehensive review of all U.S. Customs entries was
conducted to ascertain the number of entries containing WPM. The combined effort of
reviewing entries by U.S. Customs and APHIS conservatively estimated that 30 percent of all
entries were packed with WPM. Use of this estimated percentage of entries containing WPM
has been applied to calculations of the number of WPM units in all documentation since the
China Interim Rule EA. It was also recognized that individual U.S. Customs entries may pertain
to a single pallet, a single container, or multiple containers. In the absence of detailed
information, the average U.S. Customs entry is viewed to pertain to one cargo container and
calculations are based upon fumigation of WPM for that unit size.

The general equation used in this SEIS for calculation of the metric tons (MT) of methyl bromide
released from WPM fumigations in 2005 is as follows:

MT of methyl bromide = (# of U.S. Customs entries with WPM) x (fraction of WPM entries
fumigated with methyl bromide) x (lbs methyl bromide per entry) x (0.45359237 kg/Ib) x

(1 MT/1,000 kg) x (fraction of total methyl bromide applied that is vented from fumigation
chamber)
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The equation consists of two constants used for converting the weight in pounds to the weight in
MT and of four variables:

The derivation of the first variable, # of U.S. Customs entries with WPM, was described above.

The second variable, the fraction of WPM entries fumigated with methyl bromide, is based upon
information provided by the NPPOs of the country/countries being analyzed.

The third variable, pounds of methyl bromide per entry, is dependent upon the manner in which
the fumigations are conducted. It is derived partly from information about the conduct of
fumigations provided by the NPPOs of the country/countries being analyzed

and from the quantity of methyl bromide required to fumigate WPM in that manner. The
mathematical derivation of this variable for different fumigation processes is provided in the
second paragraph that follows.

The fourth variable, fraction of the total methyl bromide applied that is vented from the
fumigation chamber, relates to the sorption of methyl bromide by WPM. This sorption of methyl
bromide precludes its release to the atmosphere and, therefore, poses no risk of damage to the
ozone layer. The percentage of methyl bromide vented from fumigations of durable goods, such
as WPM, was determined to range from 69 to 79 percent of the total methyl bromide applied
(UNEP, MBTOC, 1998); therefore, the original lower estimates apply a fraction of 0.69, and the
original higher estimates apply a fraction of 0.79. This percentage of methyl bromide vented
from fumigations of durable goods was revised upward in a more recent document (page 69 of
UNEP, MBTOC, 2007) to range from 76 to 88 percent of total methyl bromide applied, so
present lower estimates apply a fraction of 0.76 and present higher estimates apply a fraction of
0.88.

The mathematical derivation of the third variable, pounds of methyl bromide per entry, is
dependent upon how the fumigation of WPM with methyl bromide is conducted. Although all
treatments of WPM are conducted with from 3 to 4 pounds of methyl bromide per 1,000 cubic
feet of space, the relative methyl bromide usage per unit treated may be increased by fumigating
WPM that is already loaded with other cargo, as occurs at some locations in China, or decreased
by fumigating the wood pieces prior to assembling the WPM unit, as occurs in Japan. Most
shippers neither fumigate the wood pieces prior to assembling WPM units nor load WPM with
cargo prior to fumigation, but the methyl bromide estimates in this SEIS consider
comprehensively the manner in which the WPM units are fumigated.

There are five different methods of fumigation of WPM that have been commonly used and are
considered in this SEIS. If there is no information available about the manner in which WPM is
being fumigated in a given country, the fumigation is presumed to occur in tarped containers
after cargo is already loaded on the WPM. This provides a conservatively high estimate for
those countries where data are lacking. Other methods are applied to countries where reliable
information about compliance has been received. The fumigation methods, quantities of methyl
bromide associated with each method, and a representative example of calculations used in this
SEIS for each method are as follows:
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Method 1: Treatment of Assembled WPM in Tarped Containers After Loading of Cargo

For 40-foot Container Tarp Fumigation:
40 ft long x 9 ft wide x 15 ft tall = 5,400 cu ft treated
Range of Ibs of methyl bromide/entry = 16.2 to 21.6 lbs

For 20-foot Container Tarp Fumigation:
20 ft long x 9 ft wide x 15 ft tall = 2,700 cu ft, rounded up to 3,000 cu ft. treated
Range of Ibs of methyl bromide/entry = 9 to 12 Ibs

Example of Method 1—Countries lacking information about fumigation of WPM where
fumigation is assessed to occur after loading for 50% of WPM that is fumigated.

Variables specific to this calculation:

# of U.S. Customs entries with WPM = 505,838 entries

Fraction of WPM entries fumigated with methyl bromide = 0.5

Ibs methyl bromide per entry = 9 pounds (low) to 21.6 pounds (high)

Lower estimate = 505,838 x 0.5 x 9 Ibs x 0.45359237 kg/lb x 1 MT/1,000 kg x 0.76 = 785 MT
Upper estimate = 505,838 x 0.5 x 21.6 Ibs x 0.45359237 kg/lIb x 1 MT/1,000 kg x 0.88 = 2,181 MT

Method 2: Treatment of Assembled WPM in Sealed Containers After Loading of Cargo

For 40-foot Container Interior Fumigation:
40 ft long x 8 ft wide x 10 ft tall = 3,200 cu ft treated
Range of Ibs of methyl bromide/entry = 9.6 to 12.8 lbs

For 20-foot Container Interior Fumigation:
20 ft long x 8 ft wide x 10 ft tall = 1,600 cu ft treated
Range of Ibs of methyl bromide/entry = 4.8 to 6.4 Ibs

Example of Method 2—China, where fumigation occurs after loading, for the assessed 50% of
WPM that is fumigated

Variables specific to this calculation:

# of U.S. Customs entries with WPM = 2,698,237 entries

Fraction of WPM entries fumigated with methyl bromide = 0.5

Ibs methyl bromide per entry = 4.8 pounds (low) to 12.8 pounds (high)

Lower estimate = 2,698,237 x 0.5 x 4.8 Ibs x 0.45359237 kg/lb x 1 MT/1,000 kg x 0.76 = 2,232 MT

Upper estimate = 2,698,237 x 0.5 x 12.8 Ibs x 0.45359237 kg/Ib x 1MT/1,000 kg x 0.88 = 6,893 MT
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Method 3: Treatment of Assembled WPM in Tarped Containers Before Loading of Cargo

Packaging material for 20 U.S. Customs entries all tarp fumigated in same container (95% less
usage of methyl bromide) resulting in range one-twentieth of those values determined in method 1.

Range of Ibs of methyl bromide/entry = 0.45 t01.08 Ibs

Example of Method 3—Australia and New Zealand, where fumigation occurs prior to loading,
for the 10 to 20% of WPM that is fumigated.

Variables specific to this calculation:

# of U.S. Customs entries with WPM = 67,656 entries

Fraction of WPM entries fumigated with methyl bromide = 0.1 (low) to 0.2 (high)

Ibs methyl bromide per entry = 0.45 pounds (low) to 1.08 pounds (high)

Lower estimate = 67,656 x 0.1 x 0.45 Ibs x 0.45359237 kg/lb x 1 MT/1,000 kg x 0.76 = 1.05 MT
Upper estimate = 67,656 x 0.2 x 1.08 Ibs x 0.45359237 kg/lb x 1 MT/1,000 kg x 0.88 = 5.83 MT

Method 4: Treatment of Assembled WPM in Sealed Containers Before Loading of Cargo

Packaging material for 20 U.S. Customs entries all fumigated in same sealed container (95% less
usage of methyl bromide) resulting in range one-twentieth of those values determined in

method 2.

Range of Ibs of methyl bromide/entry = 0.24-0.64 Ibs

Example of Method 4—Hong Kong, where fumigation occurs prior to loading, for the assessed
50% of WPM that is fumigated.

Variables specific to this calculation:

# of U.S. Customs Entries with WPM = 115,640 entries

Fraction of WPM entries fumigated with methyl bromide = 0.5

Ibs methyl bromide per entry = 0.24 pounds (low) to 0.64 pounds (high)

Lower estimate = 115,640 x 0.5 x 0.24 Ibs x 0.45359237 kg/lb x 1 MT/1,000 kg x 0.76 = 4.78 MT

Upper estimate = 115,640 x 0.5 x 0.64 Ibs x 0.45359237 kg/lb x 1 MT/1,000 kg x 0.88 = 14.8 MT
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Method 5: Treatment of Unassembled WPM in Tarped Containers Before Loading of Cargo

Packaging material for 50 U.S. Customs entries all tarp fumigated in same container (98% less
usage of methyl bromide) resulting in range one-fiftieth of those values determined in method 1.

Range of Ibs of methyl bromide/entry = 0.18 to 0.432 Ibs

Example of Method 5—Japan, where fumigation occurs prior to loading, for the 5 to 10% of
WPM that is fumigated.

Variables specific to this calculation:

# of U.S. Customs entries with WPM = 742,134 entries

Fraction of WPM entries fumigated with methyl bromide = 0.05 (low) to 0.1 (high)
Ibs methyl bromide per entry = 0.18 pounds (low) to 0.432 pounds (high)

Lower estimate = 742,134 x 0.05 x 0.18 Ibs x 0.45359237 kg/lb x 1 MT/1,000 kg x 0.76 = 2.3 MT

Upper estimate = 742,134 x 0.1 x 0.432 Ibs x 0.45359237 kg/lb x 1 MT/1,000 kg x 0.88 = 12.8 MT

Other Factors Considered But Not Applied to Refine the Methyl
Bromide Equation

There are no hard figures for how much WPM is reused worldwide after cargo has been
unloaded. We know from life-cycle studies that some WPM can be reused for 8 t010 separate
shipments before the wood is no longer durable enough to handle the loaded cargo (Deomano,
2006b). The United States does reuse treated pallets that meet ISPM 15 criteria and data are
collected about how much WPM is reused. Review of the present rate of reuse in the

United States indicates that one of every two WPM units is recycled and reused for shipping
another load of cargo (Deomano, 2006b). Some countries are known to recycle more WPM than
the United States; however, information about the actual rates of reuse by other countries is not
readily available. Accordingly, we did not apply this information to any refinements of the
methyl bromide release model. By disregarding this issue in the quantitative analysis, our
calculated figures overestimate the number of WPM units treated by 50% or more. The lower
usage of methyl bromide associated with less frequent need to treat WPM is, therefore, not
reflected in the present estimates of methyl bromide released or in previous estimates from the
final environmental impact statement. As information related to this topic becomes available,
continuing refinements of the methyl bromide estimates may be made in the future to more
closely reflect actual usage.

Some commodities are not marketable if fumigated with methyl bromide; some agricultural
commaodities lack a tolerance for bromine residues; some commodities, such as leather, react
with methyl bromide such that strong odors are imparted to the product; and some commaodities,
such as electronics, may be damaged by reaction with methyl bromide. Treatment of such
commaodities is precluded from methods, such as methyl bromide fumigation after loading, due
to the loss of product. When the assumption is made that the predominant method of fumigation
in China occurs to WPM with cargo already loaded, it is known that the calculations from this
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assumption will overstate the release of methyl bromide. This is clearly true for the early
estimates made for the China interim rule and for the present analysis in this SEIS where this
assumption was applied to China and other countries lacking information regarding their
treatment methodology for ISPM 15 compliance. Although there is no detailed data available to
support a precise estimate of methyl bromide usage in our model, this approach does ensure that
underestimation of potential release of methyl bromide from fumigations for China and these
other countries does not occur in this model.

Appendix E. Calculations E-7



How the Wood Packaging Material Industry Complies With the ISPM 15
Guidelines for Movement of WPM in World Trade:

Total number of U.S. Customs entries in 2005 containing WPM = 14,079,662 — WPM from
230 countries.

Total number of U.S. Customs entries in 2005 not first subject to APHIS regulations under the
WPM Rule = 8,283,350 (58.8% of total U.S. Customs entries with WPM).

Total number of U.S. Customs entries in 2005 containing WPM and not subject to APHIS
WPM Rule (Canada and Mexico) = 5,469,473 (38.8% of total U.S. Customs entries with
WPM).

Total number of U.S. Customs entries in 2005 containing WPM and already subject to
APHIS regulations under China Interim Rule (China and Hong Kong) = 2,813,877 (20% of
total U.S. Customs entries with WPM).

Total number of U.S. Customs entries in 2005 first subject to APHIS regulation under the WPM
Rule = 5,796,312 (41.2% of total U.S. Customs entries with WPM).

Total number of U.S. Customs entries in 2005 containing WPM that is treated solely by heat
treatment to comply with APHIS WPM rule = 2,893,701 (20.6% of total U.S. Customs
entries with WPM, 49.9% of U.S. Customs entries first subject to APHIS regulation under
the WPM Rule) — WPM from 139 countries.

Total number of U.S. Customs entries in 2005 containing WPM that is exported from
countries where compliance with APHIS WPM rule involves some methyl bromide
fumigation = 2,902,611 (20.6% of total U.S. Customs entries with WPM, 50.1% of U.S.
Customs entries first subject to APHIS regulation under the WPM Rule) — WPM from

22 countries with compliance information and WPM from 65 countries lacking compliance
information.

By country/group:

Australia/New Zealand = 67,656

Japan = 742,134

Korea = 219,699

Latin American Countries = 195,479

Mercosur Countries = 193,122

Nicaragua = 9,369

Taiwan = 377,858

Other S.E. Asian countries = 591,456

Other Countries = 505,838 (entries lacking compliance data = 3.6% of total U.S. Customs
entries with WPM, 8.7% of U.S. Customs entries first subject to APHIS
regulation under the WPM Rule) - WPM from 65 countries.

E-8 Appendix E. Calculations



suone|noe) ‘3 xipuaddy

6—3

Breakdown of Classification of Countries According to Treatment of WPM in Compliance With ISPM 15 Based Upon U.S. Customs
Reporting (46,932,208 Total U.S. Customs Entries From 230 Countries in 2005)

Countries (226) analyzed as part of direct impacts of WPM Rule (41.2% of U.S. Customs Entries in 2005)

Countries (139) Reported To Only Heat Treat WPM Or Use Only Substitute Packaging Materials In Compliance With ISPM 15/APHIS
Regulations (20.6% of U.S. Customs entries in 2005)

European Countries and Associated Territories—45 Countries

Andorra Finland Greenland Luxemburg San Marino

Austria France Guadaloupe Malta Slovak Republic
Belgium French Guiana Hungary Martinique Slovenia

Cyprus French Micronesia Iceland Monaco Spain

Czech Republic French Polynesia Ireland Netherlands Svalbard, May Island
Denmark French S & Antarctic Lands Italy Norway Sweden

Estonia Germany Latvia Poland Switzerland

Falkland Islands Gibraltar Liechtenstein Portugal U.K.

Faroe Islands Greece Lithuania St. Pierre & Miquellan Vatican City

Country (1) Reporting To APHIS Only Heat Treatment of WPM In Compliance With ISPM 15

Thailand
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Other Countries (93) Reporting No Methyl Bromide Usage To UNEP In 2005

Afghanistan
Albania
Angola

Antigua & Barbuda

Azerbaijan
Bahamas
Bahrain
Bangladesh
Barbados
Belarus
Belize
Benin
Bhutan
Bolivia
Brunei
Bulgaria
Burkina Faso
Burundi

Cambodia

Cape Verde
Central African Republic
Chad
Colombia
Comoros
Congo (both)
Cook Islands
Cote d'lvoire
Croatia
Djibouti
Dominica
Ecuador
Gabon
Gambia
Ghana
Grenada
Guinea
Guinea-Bissau

Guyana

Haiti
Kazakhstan
Kiribati

Kuwait

Laos

Lesotho

Liberia
Macedonia
Madagascar
Malawi

Maldive Islands
Mali

Marshall Islands
Mauritania
Mauritius
Moldova
Mongolia
Myanmar

Namibia

Nauru

Nepal

Niger

Niue

North Korea

Oman

Pakistan

Palau

Panama

Papau-New Guinea
Peru

Qatar

Russia

Rwanda

Saint Lucia

Saint Vincent/Grenadines
Samoa

Sao Tome & Principe
Saudi Arabia

Senegal
Serbia
Seychelles
Solomon Islands
Somalia
Surinam
Tajikistan
Tanzania
Togo

Tonga
Turkmenistan
Tuvalu

UAR

Ukraine
Uzbekistan
Vanuatu

Venezuela
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Countries (86) Reporting Use of Methyl Bromide Fumigation In Compliance With ISPM 15/APHIS Regulations Or Neither
Reporting Heat Treatment Nor Fumigation (20.6% of U.S. Customs entries in 2005)

Countries (22) Providing APHIS Some Data About Fumigating WPM With Methyl Bromide To Comply With ISPM 15/APHIS Regulations
(17% of U.S. Customs Entries In 2005)

Argentina
Armenia
Australia
Brazil
Chile

Costa Rica Indonesia
Dominican Republic Japan

El Salvador Korea
Guatemala Malaysia
Honduras New Zealand

Nicaragua
Paraguay

Philippines
Singapore

Taiwan

Uruguay

Vietnam

Other Countries (65) Lacking Compliance Data And Assumed To Fumigate WPM To Comply With ISPM 15/APHIS Regulations
(3.6% of U.S. Customs entries in 2005)

Algeria

Anguilla

Aruba

Bermuda
Bosnia-Herzegovina
Botswana

British Indian Ocean Territories
British Virgin Islands
Cameroon

Cayman Islands
Christmas Island
Cocos Island

Cuba

East Timor

Egypt

Equatorial Guinea
Eritrea

Ethiopia

Fiji

Gabon

Gaza Strip
Georgia

Heard & McDonald Islands
India

Iran

Iraq

Israel
Jamaica
Jordan
Kenya
Kyrgystan
Lebanon
Libya

Macao
Montserrat
Morocco
Mozambique
Netherlands Antilles

New Caledonia

Nigeria
Norfolk Island
Pitcairn Island
Reunion
Romania

St. Helena

St. Kitts-Nevis
Sierra Leone
South Africa
Sri Lanka
Sudan
Swaziland

Syria

Tokelau Island
Trinidad & Tobago
Tunisia

Turkey

Turks & Caicos Islands
Uganda

United Arab Emirate
Wallis & Futuna
West Bank

Yemen

Yugoslavia

Zambia

Zimbabwe
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Countries (4 and U.S.) analyzed as part of Cumulative Analysis of WPM Rule
(58.8% of U.S. Customs entries in 2005)

Countries (3) That Use Methyl Bromide To Treat WPM For ISPM 15 Compliance (not APHIS regulations) For Which Basic Responses To The
Data Request Were Received (38.8% of U.S. Customs Entries In 2005 And U.S. Reported Usage)

Canada
Mexico

U.S.A.

Countries (2) Whose National Plant Protection Organizations Were Unable To Respond To Request For How Compliance With ISPM
15/APHIS Regulations Is Achieved And Whose WPM Was Already Subject To APHIS Regulation (20% of U.S. Customs Entries In 2005)

China

Hong Kong
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Appendix H. Acronyms and Glossary

ACGIH

APHIS

ARS

Biodiversity

CEC
CEQ
CFR

Chlorofluoro-
carbons

cm

Controlled
atmosphere

Cumulative
impact or effects

A
American Conference of Governmental Industrial Hygienists

Animal and Plant Health Inspection Service, United States Department of
Agriculture

Agricultural Research Service, United States Department of Agriculture
B

Genetic variability of species and variability of environmental processes
within a given geographical area or ecological community.

C

Commission for Environmental Cooperation
Council on Environmental Quality

Code of Federal Regulations

Organic chemical substances containing chlorine and fluorine.

Centimeters

Treatment of commodity to asphyxiate (suffocate) parts by displacement
of oxygen.

“. .. the impact on the environment which results from the incremental
impact of the action when added to other past, present, and reasonably
foreseeable future actions regardless of what agency (Federal or non-
Federal) or person undertakes such other actions.” (40 CFR 1508.7).
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Debarking

DEIS

EA

Ecosystem

EEC
EIS

Electron beam
irradiation

Entry

EO

EPA
Established

Establishment

EU

FAO

FEIS

D

The process of removing bark from logs and other regulated wood
articles, including dunnage.

Draft environmental impact statement

E

Environmental assessment

A functioning natural unit including the biological species present, the
physical environment (soil, water, air), and relationships among the
components present.

European Economic Community

Environmental impact statement

A form of radiation that has experimentally been used to treat wood; the
radiation is generated by machine rather than from a radioactive isotope.

The physical arrival of a pest organism at a particular port or location.
Executive Order

Environmental Protection Agency

A permanent infestation of a pest organism in a given area.

Perpetuation, for the foreseeable future, of a pest within an area after
introduction.

European Union

F
Food and Agriculture Organization, United Nations

Final environmental impact statement
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Frass
FS

Fumigant

Fumigation

Fumigation
chamber

Gamma
irradiation

GATT

Global
warming/global
climate change

Grams per cubic
meter (g/m?)

Gray

Greenhouse
gases/effect

Harmonization
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Excretory products from insects.
USDA, Forest Service

The gaseous state of a toxic chemical which, when released and
dispersed to a commodity, is designed to Kill any pests found on or
within the commodity.

The act of releasing or dispersing a gaseous or aerosol compound
(fumigant) to eliminate pest risk.

Enclosed structure where commaodities are treated with gaseous or
aerosol compound to eliminate pest risk.

G

A nonchemical treatment method that has been used to sterilize or kill
certain pest species by exposure to specific wavelengths of light rays and
is a method that is most often used to treat commodities other than wood.

General Agreement on Trade and Tariffs; an international agreement
designed to reduce and eliminate barriers to trade, investment, and
services among its signatory countries.

The process by which energy distribution within the atmosphere affects
temperature and climate worldwide.

Measurement of fumigant concentration in air.

In irradiation treatments, an amount of energy (1 joule or 1,000 ergs)
absorbed from a radiation-producing source per kilogram of matter; 1
Gray equals 100 rads.

Any one of several chemicals present in air that store and retain heat and
may cause warming of air temperatures (effect).

H

Process of making Federal regulations consistent and compatible with
other Federal regulations, International treaties and agreements, and
related trade initiatives.



Heat treatment

Hectare

Introduction

IPM

IPPC

Irradiation

ISPM

ITO

Kiln drying

m3

MBTOC

Mercosur

Microwave
treatment

Mitigation

Regulatory quarantine action of applying high temperature to a
commodity to eliminate pest risk.

Unit of area measure equal to 2.471 acres.

The intentional or unintentional escape, release, dissemination, or
placement of a species into an ecosystem as a result of human activity.

Integrated Pest Management; an approach to pest control that involves
consideration to all practical chemical and nonchemical methods.

International Plant Protection Convention

Regulatory treatment which exposes a commodity to light rays resulting
in elimination of pest risk.

International Standards for Phytosanitary Measures

International Trade Organization

K

A process in which wood is dried in a closed chamber using heat and/or
humidity control to achieve a required moisture content.

M

Cubic meters

Methyl Bromide Technical Options Committee

(Mercado Comun del Sur): Southern Common Market Regional Trade
Agreement (RTA) between Brazil, Argentina, Uruguay, and Paraguay,
founded in 1991 by the Treaty of Asuncion, which was later amended

and updated by the 1994 Treaty of Ouro Preto.

Exposing wood to ultra-high frequency magnetic fields that elevate the
temperature of any material containing moisture.

Measures taken to avoid or reduce adverse impacts on the environment;

or measures taken to avoid or reduce the likelihood of pest presence or
survival in a commodity.
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MT

NAFTA
NEPA

NOEL

Nonquarantine
pest

NPPO

ODP

ODS

Ozone

Phytosanitary

measures

Phytotoxicity

Plant pest

PPM

Metric tons

N

North American Free Trade Agreement

National Environmental Policy Act

No Observed Effect Level; the highest dose level at which there are no
observable differences between the test and control populations.

An undesirable organism not officially controlled but of potential
economic importance to the area endangered thereby and not yet present
there, or present but not widely distributed.

National Plant Protection Organization; an official service established by
a government to discharge the functions specified by the IPPC [FAO,
1990; formerly Plant Protection Organization].

@)
Ozone depleting potential (under stratospheric ozone layer).

Ozone depleting substance; literally, a substance which acts to reduce the
amount of ozone in the atmosphere.

A compound consisting of three connected oxygen atoms found in two
layers of the atmosphere, the stratosphere and the troposphere.

P

Any legislation, regulation, or official procedure having the purpose to
prevent the introduction and/or spread of quarantine pests, or to limit the
economic impact of regulated non-quarantine pests.

The ability of a chemical to adversely affect plant growth or survival.

“Any living stage of any insects, mites, nematodes, slugs, snails,
protozoa, or other invertebrate animals, bacteria, fungi, other parasitic
plants or reproductive parts of parasitic plants, noxious weeds, viruses, or
any organism similar to or allied with any of the foregoing, or any
infectious substances, which can injure or cause disease or damage in any
plants, parts of plants, or any products of plants.” (7 CFR 319.40-1).

Parts per million
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PPQ

QPS

Quarantine pest

Rad

Recapture
system

Regeneration
facility

Regulated
article

Regulated non-

guarantine pest

Regulated pest

RfC

Plant Protection and Quarantine, Animal and Plant Health Inspection
Service, United States Department of Agriculture

Q

Quarantine and preshipment

An undesirable organism, officially controlled and of potential economic
importance to the area endangered thereby and not yet present there, or
present but not widely distributed.

R

In irradiation treatments, an amount of energy absorbed from a radiation
producing source per kilogram of matter; one rad equals 1/100 Gray.

The part of fumigation equipment designed to remove methyl bromide
when treatment is completed. Equipment consists of an intake from
fumigation chamber, an extraction unit, and an outflow for the purified
air.

An industrial plant designed to remove bromine residues from carbon
absorption modules to allow future use in recapture systems of methyl
bromide.

“The following articles, if they are unprocessed or have received only
primary processing: logs; lumber; any whole tree; any cut tree or any
portion of a tree, not solely consisting of leaves, flowers, fruits, buds, or
seeds; bark; cork; laths; hog fuel; sawdust; painted raw wood products;
excelsior (wood wool); wood chips; wood mulch; wood shavings;
pickets; stakes; shingles; solid wood packing materials; humus; compost;
and litter.” (7 CFR 319.40-1).

A nonguarantine pest whose presence in plants for planting affects the
intended use of those plants with an economically unacceptable impact
and which is therefore regulated within the territory of the importing
contracting party.

A quarantine pest and/or a regulated nonquarantine pest

Reference concentration
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SEIS

Sessile

Solid wood
packing material
(WPM)

SPS
Stratosphere
Substitute
packing

materials

SWPM

TEIA

Trace gas

UN
UNEP
USDA

uv

Volatilizer

S

Supplemental environmental impact statement

Animals that are slow moving or sedentary

Wood packaging materials other than loose wood packing materials, used
or for use with cargo to prevent damage, including, but not limited to,
dunnage, crating, pallets, packing blocks, drums, crating, and skids.

Sanitary and phytosanitary regulations/standards

The upper portion of the atmosphere, in which temperature varies very
little with changing altitude and clouds are rare.

Cargo packing materials other than SWPM, including, but not limited to
plywood, oriented strand board, particle board, corrugated paperboard,
plastic and resin composites, plastic, and metal.

Solid wood packing materials

T
Transboundary environmental impact assessments

An aerosol present at low concentration that is barely detectable.
U

United Nations

United Nations Environment Programme

United States Department of Agriculture

Ultraviolet radiation

\Y

Heating unit to convert methyl bromide liquid to a gaseous form.
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WHO
WMO
Wood
preservative

treatment

Wood packaging
material

WTO

w
World Health Organization

World Meteorological Organization

Application of liquid chemicals by surface coating, dipping, or pressure
treatment of wood to prevent or eliminate pest infestation.

IPPC term that is interchangeable with APHIS’ solid wood packing

material (SWPM).

World Trade Organization
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A

Adoption of IPPC guidelines (alternative), 7, 27, 32,
A-18
ALTERNATIVES,
Adoption of the IPPC Guidelines, 7, 8-9, 32
Comprehensive Risk Reduction Program, v, 7, 8,
32, 33,37
Extension of the Treatments in the China Interim
Rule, 7
No Action, 7, 32-33, 36
Substitute Packing Materials Only, 8, 32

C

Comprehensive risk reduction program (alternative),
v, 7,8, 32, 33,37

Council on Environmental Quality (CEQ), iv, 7, 11

Cumulative impacts, 7, 16, 34

E

Environmental consequences, 7, 33, 36, A-3

ENVIRONMENTAL IMPACT ANALYSIS, 13

EPA—See U.S. Environmental Protection Agency

EXECUTIVE SUMMARY, iii

Extend treatments in China interim rule to all
countries (alternative), 7, 8, 32

F
Fumigation, 2, 4-7, 14-16, 14, 17-18, 19-29, 32-33,
35-36, A—4, A-5, A-7, A-8, A-9, A-12 to A-13,
A-15to A-17, App. E
Effects on human health, 31, 33, 36
Effects on physical environment, 2, 28-29, 33

H

Harmonization of international regulatory efforts, v
Harmonization of international mitigation efforts, 9
Human health, 15, 31, 33, 36

INTRODUCTION, 1
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M

Methyl bromide, iii-iv, 3-7, 8, 11, 13-37, A-2,
A-4 to A-18, App. E

Mitigation strategy, iii, 9

Montreal Protocol, iv, 4, 5, 18

N

National Environmental Policy Act of 1969 (NEPA),
iv, 3,6,7,11, 34, A-4, A-6, A-19

NEPA—See National Environmental Policy Act
of 1969

No Action (alternative), 7, 32—33, 36
Environmental consequences, 7

O

Ozone depletion, 18, 29, 30-31, 33, A-7,
A-11, A-18

P

Proposed action, 8
PURPOSE AND NEED, 11

Q

QPS—See Quarantine and preshipment uses,
Quarantine and preshipment uses, iv, 8, 13-14, 15,
18, 29, 30, 31, 36-37, A—6, A—-8, A-12, A-15,

A-16
Quarantine treatments, 4, 34, 35

S

Substitute packing materials only (alternative), 8, 32

U

U.S. Environmental Protection Agency (EPA), 3, A-2,
A-18
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